
BEFORE THE 
PUBLIC SERVICE COMMISSION OF WISCONSIN 

_______________________________________________________________________ 

ANN WIRTZ and JASON WIRTZ, 
Complainants 
 
 v.       Docket No. 9554-EI-100 
 
Invenergy LLC, 
Respondent 
_______________________________________________________________________ 
 

REPLY TO RESPONSE TO VERIFIED COMPLAINT 
_______________________________________________________________________ 
 
  Ann Wirtz and Jason Wirtz hereby reply to the Response to Verified Complaint 

(the "Response") filed by Invenergy LLC ("Invenergy"). 

 Invenergy argues that the Wirtzes are asking the Commission to exercise 
 common law powers. On the contrary, the Wirtzes are asking the 
 Commission only to exercise its statutory powers. 
 
 The Wirtzes ask the Commission to order Invenergy to compensate them for 

injuries sustained as a result of the operations of the Forward Wind Energy Center (the 

"FWEC").1  The facts alleged in the Verified Complaint state common law claims for 

negligence and nuisance.  See Hoffmann v. Wisconsin Electric Power Company, 2003 WI 

64, ¶¶ 12-14 (recognizing a negligence claim for damages caused by stray voltage) and 

Krueger v. Mitchell, 112 Wis.2d 88, 332 N.W.2d 733 (1983) (recognizing a nuisance 

1 Invenergy contends that the Wirtzes "fail[ed] to name the appropriate party-‐respondent . . .."
Response, p.4 n. 2. Invenergy asserts that the Wirtzes should have named "Forward Energy LLC -‐-‐the
applicant in the FWEC docket-‐-‐, as the respondent. Invenergy -‐-‐actually, "Invenergy Wind LLC" -‐-‐ is
the parent of Forward Energy LLC. That is why the complaint names Invenergy. Moreover, the
applicant in the Ledge Wind docket is "Ledge Wind Energy LLC," a subsidiary of Ledge Wind North
America LLC," which Ledge Wind Energy LLC refers to as "Invenergy." PSC REF # : 122464, p. 1. The
operator of the proposed Ledge Wind project would be "Invenergy Services LLC", an affiliate of 
Invenergy Wind North America LLC. Id. Since "Invenergy LLC" is presumed to control all of its affiliates, 
Invenergy is the appropriate party. 
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claim for damages caused by excessive noise). That does not mean, however, that the 

facts alleged in the Verified Complaint do not also state a claim for relief in an 

administrative proceeding under statutes administered by the Commission.   

  1.  The Commission has Jurisdiction Under Wis. Stat. § 227.42(1). 

 Wis. Stat. § 227.42 (1) affords the "right" to a contested case hearing in "addition to 

any other right provided by law . . .."2  The Commission's decisions in every construction 

docket recognize that residents have a substantial interest in not suffering individual 

hardships from the operation of large electric generating facilities.  Since the Wirtzes' 

substantial interests were affected by the operation of the FWEC, the Wirtzes are entitled 

to prosecute a new contested case under § 227.42 (1). 

      2.  The Commission has Jurisdiction Under Wis. Stat. § 196.491   
          (3)(d) 3 to Order Invenergy to Compensate the Wirtzes in the                  
          FWEC Docket. 
 
 Under Wis. Stat. §196.491 (3) (d) 3, the Commission determines what is in the 

public interest, considering individual hardships. To protect against individual hardships 

the Commission conditions the construction and operation of a facility on the mitigation 

of, or compensation for, the effects of a project.  The relief the Wirtzes are seeking is 

squarely within this statutory jurisdiction. 

 In the FWEC docket the Commission acted to protect the public interest and 

avoid individual hardships by ordering Invenergy to "work with those residents who 

testified regarding their particular potential adverse health and safety consequences" and 

"to the extent practicable to mitigate these effects" for two residents in particular. PSC 

REF#: 37618, p. 35.  In addition, the Commission placed forty-eight conditions on 

2 This would include common law.
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Invenergy's right to construct and operate the FWEC.  PSC REF#: 37618 p. 44, order 

point no. 5 and Appendix B. Among other things, the company must file periodic bird 

and bat studies, conditions 5 and 6; co-ordinate operation of the facility with local units 

of government, condition 16; operate the facility in accordance with the national electric 

code, condition 27; and store hazardous materials appropriately, condition 41.   

 Invenergy also has to "compensate" landowners for crop loss caused by 

construction.  Condition 38. The Commission has jurisdiction to modify the FWEC 

decision by similarly ordering Invenergy to "compensate" the Wirtzes for their losses.3 

  3.  The Commission May Condition Authority to Construct the   
            Proposed Ledge Wind Facility on Compensation of the Residents  
       Injured by the Operation of the FWEC. 
 
 In the Ledge Wind docket, Invenergy is asking for leave to construct and operate 

another large wind electric generation facility.  It is permissible and appropriate for the 

Commission in the public interest to not allow Invenergy to risk injury to hundreds of 

additional Wisconsin residents without compensating those injured by the FWEC.   

 The Wirtzes have not requested to intervene in the Ledge Wind docket.  They do 

not have to be parties in that proceeding in order for the Commission to grant them relief, 

however. Other parties to the Ledge Wind docket could ask the Commission not to allow 

Invenergy to construct and operate the proposed Ledge Wind facility without 

compensating the Wirtzes and other similarly situated residents of the FWEC.  

   

3 Invenergy argues that the Wirtzes want to re-‐litigate the FWEC docket. They do not. The complaint
discusses changed circumstances as a reason for the Commission to exercise its jurisdiction. The
Wirtzes are not asking the Commission to revisit any findings or conclusions made in the FWEC
docket. They seek only to have the benefits of the FWEC decision applied to them.
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  4.  The Wirtzes Have Not Waived Their Right to Seek Compensation. 

 Invenergy argues that the Wirtzes should have asked sooner to intervene in the 

Forward docket.  The Commission does not require personal intervention in order to 

protect the interests of affected residents.4  Even if the Commission did require personal 

intervention by affected residents, the Wirtzes had no reason to intervene before the 

FWEC began operations and the turbines began to affect them. In any case, the Wirtzes' 

intervention at this time would in no way prejudice Invenergy.  The company is already 

required to protect the well being of the residents of the FWEC.5   

 Invenergy argues that "asserting jurisdiction over the Wirtzes' claims would 

Inappropriately counteract the Wisconsin legislature's determination in favor of the 

development of alternative energy resources."  Response, p. 12.  The statutes allow local 

units of government to regulate wind and solar energy systems in the interests of public 

health and safety, Wis. Stat. § 66.0401 (1m), and require the Commission to protect the 

public interest, considering individual hardships.  Wis. Stat. § 196.491 (3) (d) 3.  The 

legislature's concern for people affected by wind energy systems is consistent with the 

legislature's support of alternative energy resources.  The former does not "impugn" the 

latter. 

4 In the FWEC decision itself the Commission granted relief to named individuals who had not sought
to intervene.

5 Invenergy insults the Wirtzes and other injured residents by referring to them as NIMBYs. This
tired name-‐calling is intended to discredit people who have legitimate concerns about industrial
wind farms. Residents do not question placing power plants in their backyards; they question placing
their backyards in power plants.

Invenergy baldly asserts, at p. 13 of the Response, n. 4, that "only a miniscule fraction of
individuals within the footprint of a wind energy facility have ever complained about alleged adverse
health issues, much less demonstrated that such health issues are related to the wind energy facility .
. .." There is no support for these sweeping and incorrect assertions in any record. The hundreds of
complaints filed by residents of Wisconsin demonstrate the opposite.
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Conclusion 

 The Wirtzes' complaint suggests three alternative proceedings in which to press 

their claims: the FWEC docket, the Ledge Wind docket, and a new docket.  The 

Commission has the statutory jurisdiction to grant relief in any one of these dockets.  The 

Wirtzes respectfully ask the Commission to exercise that jurisdiction and require 

Invenergy to compensate the Wirtzes for the injuries they have sustained. 

April 22, 2010 

                       ANN WIRTZ AND JASON WIRTZ  
         
            By  /s/ Edward S. Marion 
       
      Edward S. Marion 
      Attorney-at-Law, L.L.C. 
716 Ottawa Trail 
Madison, WI 53711 
(608) 334-9741 
marion@emarionlaw.com 

 




