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STATEMENT ON ORAL ARGUMENT AND PUBLICATION 
 
 
  

 
 Appellant 9to5 requests oral argument.   Publication is warranted 

because the Court’s opinion will clarify the direct legislation procedure under 

Wis. Stat. ' 9.20 and is therefore of substantial and continuing public interest. 

 
 

STATEMENT OF THE ISSUES 
 

 1.  Did the Circuit Court err in finding the Milwaukee Paid Sick Leave 

Ordinance was invalidly enacted? 

 2.  Did the Circuit Court err in finding the Ordinance exceeded the City’s 

police power because it provides victims of domestic and sexual violence use of 

paid sick leave to relocate and take legal action?  

 3.  Did the Circuit Court err in finding that the provisions regarding use 

of paid sick leave by domestic and sexual violence victims were not severable 

from the Ordinance?   
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STATEMENT OF THE CASE 
 

Procedural History 
 

On December 22, 2008, the Milwaukee Metropolitan Association of 

Commerce (MMAC) commenced suit against the City of Milwaukee challenging 

the Paid Sick Leave Ordinance, ' 112 of the Milwaukee Code of Ordinances.  On 

January 14, 2009, the circuit court granted the motion of 9to5 National 

Association of Working Woman, Milwaukee Chapter (9to5), to intervene as a 

party defendant in the action.   

This is an appeal from a judgment entered June 12, 2009, in the circuit 

court for Milwaukee County, Thomas R. Cooper, presiding, which granted the 

summary judgment motion of the MMAC, finding ' 112 of the Milwaukee Code 

of Ordinances invalidly enacted and unconstitutional and permanently 

enjoining implementation and enforcement of the entire Ordinance. 

Factual Background 

  During the spring of 2008, a coalition of organizations led by Milwaukee 

9to5 began a ballot initiative campaign to secure paid sick leave for employees in 

Milwaukee (R. 12 p. 2).   Over forty thousand electors signed petitions seeking to 

have the Common Council enact the paid sick leave measure or to have it placed 

before the voters in the November, 2008, election (R. 12 p. 2).  The Common 

Council adopted a resolution on July 30, 2008, to place the Paid Sick Leave 

Ordinance on the ballot, pursuant to Wis. Stat. § 9.20(8)  (R. 12 p. 3).  On  
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November 4, 2008, voters overwhelmingly approved the Ordinance by more 

than a two to one margin, 157,117 (68.64%) to 71,131 (31.16%) (R. 12 p. 3).   

Pursuant to ' 9.20(7), the Paid Sick Leave Ordinance, ' 112 of the Milwaukee 

Code of Ordinances, became effective upon its publication on November 12, 

2008 (R. 5 pp. 11-18; A-Ap. 139-146).   

 On December 22, 2008, the MMAC filed suit against the City of 

Milwaukee challenging the validity of the Ordinance and seeking a temporary 

and permanent injunction against its enforcement (R. 1).   On February 6, 2009, 

the Circuit Court granted MMAC’s motion for temporary injunction (R. 89).  

Thereafter, MMAC filed a motion for summary judgment (R. 91).  The City and 

9to5 defended the enactment of the Ordinance and its validity, opposing 

MMAC’s motion for summary judgment (R. 96, 97).  On June 12, 2009, the 

circuit court issued its summary judgment decision (R. 101; A-Ap. 101-138).  The 

circuit court rejected MMAC’s claims that the Ordinance was preempted by 

Wisconsin’s minimum wage, family and medical leave, or workers 

compensation laws or federal labor laws (R. 101 pp. 13-23; A-Ap. 113-123).  It 

further determined that the Ordinance was not unconstitutional with regard to 

impairment of contract, extraterritoriality or vagueness (R. 101 pp. 31-35; A-Ap. 

131-135).  The circuit court declared the Ordinance was flawed in its enactment 

as the ballot question did not encompass certain uses of sick leave by victims of 

domestic and sexual violence (R. 101 pp. 4-12; A-Ap. 104-112).  The court also 

held that the use of sick leave by domestic and sexual violence victims for 
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relocation and legal action exceeded the City’s police power, rendering the 

Ordinance unconstitutional (R. 101 pp. 23-30; A-Ap. 123-130).  The court further 

determined that the domestic and sexual violence provisions could not be 

severed, as severability was inconsistent with Wis. Stat. ' 9.20 (R. 101 pp. 36-38; 

A-Ap. 136-138).        

STANDARD OF REVIEW 

 As this case was decided on summary judgment, the standard of review 

is de novo. Green Spring Farms v. Kersten, 136 Wis. 2d 304, 315-17, 401 N.W.2d 816 

(1987).    

ARGUMENT 

I. The Circuit Court Erroneously Held that the Short and Concise Ballot 
Statement About the Milwaukee Paid Sick Leave Ordinance Had to 
Detail the Permissible Uses of Sick Leave Related to Domestic and 
Sexual Violence. 

 
 The ultimate issue regarding post-election challenges to the validity of 

the ballot statement for a direct legislation initiative is whether the will of the 

voters can be ascertained by the voters’ response to the ballot statement.   Wis. 

Stat. § 5.01 provides that Wisconsin’s entire election code is construed “to give 

effect to the will of the voters . . . notwithstanding informality or failure to 

comply with some of their provisions.”   The ballot statement here informed 

voters of the purpose of the Ordinance – to provide paid sick leave for 

employees in the city of Milwaukee – and voters clearly expressed their will at 

the polls.   The circuit court, however, mistakenly found that voters’ intent could 
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not be discerned from the ballot statement because it did not specifically state 

that leave related to domestic and sexual violence was a permissible use of sick 

leave under the Ordinance.       

 By posing a clear question to voters whether the city should adopt an 

ordinance “requiring employees within the city to provide paid sick leave to 

employees,” the ballot statement plainly and succinctly fulfilled the statutory 

requirement of Wis. Stat. § 9.20 that it be a “concise statement of its nature.”  

The ballot statement fairly apprised voters of the purpose of the law – namely, 

to allow employees in the city of Milwaukee to earn and use paid time off for 

sick leave uses detailed in the Ordinance which related to the employee’s health 

and well-being.   Contrary to the court’s findings, leave related to domestic and 

sexual violence falls squarely within the purview and purpose of sick leave and 

an employee’s health and well-being.   Moreover, the substantial publicity 

regarding the referendum, when combined with the publication of the full text 

of the Ordinance in the Milwaukee Journal-Sentinel and several other 

newspapers prior to the election, creates a strong presumption that the 

electorate was fairly apprised of the substantive provisions of the Ordinance 

and expressed its will by responding to the question on the November 8, 2008 

ballot.   

 The circuit court erred on two counts.  First, the circuit court failed to 

recognize that the injuries and treatment of individuals suffering from domestic 

and sexual violence is part and parcel of the overall health needs addressed by 
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the paid sick leave Ordinance.   Second, the circuit court incorrectly analyzed 

the ballot statement in isolation from the overall submission of the Ordinance to 

the electorate.    

A. The Referendum Ballot Complied With Sec. 9.20(6) By Providing 
Voters With a Concise Statement About the Purpose of the 
Milwaukee Paid Sick Leave Ordinance.  

 
1.  The Ballot Statement Fairly Encompasses Sick Leave For 
      Reasons Related to Domestic and Sexual Violence. 
  

Wisconsin case law does not require that details of the sick leave 

Ordinance be delineated in the concise ballot statement.  Rather, under Wis. 

Stat. § 9.20(6), a ballot statement, need not itemize the various provisions of a 

proposed law, but must adequately identify the law and “inform the public on 

the purpose of the amendment upon which they were voting.” Milwaukee 

Alliance Against Racist and Political Repression v. Elections Board of State of 

Wisconsin, 106 Wis.2d 593, 610, 317 N.W.2d 420(1982).  In 1913, the Wisconsin 

Supreme Court construed the statutory requirement to provide such “a concise 

statement of the nature of the ordinance,” and concluded that: “Any brief 

collection of words which will fairly accomplish that, is sufficient.” State ex rel. 

Elliot v. Kelly, 154 Wis. 482, 143 N.W. 153, 155 (1913).   

 The ballot question here identified the nature and purpose of the 

proposed Ordinance, namely, to require employers to provide paid sick leave to 

employees.   There is no question that voters understood they were voting to 

allow employees in the city of Milwaukee to earn and use sick leave for issues 
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related to their personal health and those of family members.   The use of leave 

by an employee who suffered a physical attack of a sexual or domestic nature to 

recover from such an attack and take critical steps to ensure her protection is 

directly related to personal health and reasonably within the scope of sick leave.   

  The circuit court incorrectly and artificially found that a “separate issue” 

was created in the ordinance by characterizing   “domestic or sexual violence” 

as a criminal, rather than a health issue.  Such a characterization ignores that the 

paid sick leave Ordinance covers the full spectrum of treatment of health issues, 

including preventative care.   It is also contrary to the protocols of the  medical 

community which treats domestic and sexual violence as a fundamental private 

and public health care issue.    

  Regarding domestic violence, the American Medical Association 

(“AMA”) stated as early as 1992 that “physical and sexual violence against 

women is a public health problem that has reached epidemic proportions.” 

American Medical Association Diagnostic and Treatment Guidelines on Domestic 

Violence (AMA Guidelines), 1 Arch. Fam. Med.  39 (1992); available online at 

http://archfami.ama-assn.org/cgi/reprint/1/1/39 (A-Ap.147-155).  The AMA 

Guidelines note that in 1992 the Joint Commission on Accreditation of Healthcare 

Organizations  began requiring that all hospitals implement comprehensive 

screening policies and procedures to identify, treat, and refer victims of 

domestic and sexual violence.  Id at 147-148.   These protocols require hospitals 

and providers to ask particular questions of patients who may be victims of 
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domestic/sexual violence and delineate how to treat the physical and mental 

effects of such abuse.   

 Nor is there a basis for the circuit court’s differentiation of the relocation 

and legal redress needs of domestic and sexual violence victims from other 

aspects of their treatment.  The AMA Guidelines reflect that the safety needs of 

these victims are completely intertwined with their health needs.  The Guidelines 

require healthcare organizations and providers to give patients referrals for 

services in order to relocate, receive counseling, and obtain advocacy in order to 

take legal action to obtain protection from ongoing or further harm.  AMA 

Guidelines, Id. at 42-44 (A-Ap.150-152).  These guidelines reveal that the medical 

community does not narrowly view domestic and sexual violence as criminal 

acts perpetrated against an individual, but as a complex health issue which 

requires multi-faceted medical intervention.   Just as physicians urge 

preventative care and, in some cases, even quarantine to prevent harm to their 

patients, doctors also question and counsel victims of domestic violence to 

ensure they are separated from the perpetrator of their actual or threatened 

injuries.  The AMA Guidelines state: 

The physician should provide appropriate follow-up during legal 
proceedings, and assess the woman’s need for emergency shelter 
or other resources… . It is imperative that the physician inquire 
about a battered woman’s safety before she leaves the medical 
setting.  The severity of current or past injury is not an accurate 
predictor of future violence, and many women minimize the 
danger they face.  After assessing the situation, plans for the 
woman’s safety should be discussed before she leaves the 
physician’s office.   
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Id. at 41, 43 (A-Ap. 149,151). 

 Thus, prevailing medical protocols and practices command the 

conclusion that leave for domestic and sexual violence is thoroughly germane to 

the purpose of a sick leave Ordinance precisely because it is a health issue.  

Protective relocation and the ability to take legal action fall within the ambit of 

the victim’s health just as the counseling or sutures these victims receive.    

The notion that statutory sick leave by definition somehow excludes 

leave for reasons related to domestic and sexual violence is also belied by the 

language of bills now before Congress and introduced in 2009 in many state 

legislatures, where the permissible, delineated uses of sick leave include leave 

for employees who suffer domestic and sexual violence. See H.R. 2460, 111th 

Cong. (2009) (“Healthy Families Act”); Alaska SB 86 (“An Act establishing 

requirements and limitations related to the payment of sick leave by certain 

employers; and provided for an effective date”); California AB 1000 (“Healthy 

Workplaces, Healthy Families Act”); Colorado HB 1210 (“Healthy Families and 

Workplaces Act”); Connecticut HB 6187 (“An Act Mandating Employers 

Provide Paid Sick Leave to Employees”); Massachusetts HD 1815 (“Paid Sick 

Days Act”) ; Minnesota HF 612 (“Minnesota Healthy Families, Healthy 

Workplace Act of 2009”); New Hampshire HB 662 (“Paid Sick Days for 

Employees”); New York City (“Paid Sick Time Act”) Intro 1059; North Carolina 

HB 177 (“Healthy Families, Health Workplaces Act”) (A-Ap. 202-281).   These 
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bills are characterized under the general heading of sick leave, with leave for 

reasons related to domestic and sexual violence fairly encompassed within the 

overall single purpose of providing employees with paid sick leave for personal 

and family health issues. 

2. The Ballot Statement Was Legally Sufficient. 

Overturning or nullifying the decision of voters as to a ballot question 

regarding direct legislation is an extraordinary judicial remedy.   It is well-

settled that a ballot statement which merely summarizes and identifies the main 

purpose of a law without misleading or deceiving voters is sufficient.  A ballot 

statement is adequate if it neither misleads nor deceives, but informs the voter 

of the essential nature of the law so the voter can accurately express his or her 

preference and will on the matter. See 29 C.J.S., Elections § 170 (West 1965); 26 

AM.JUR.2D Elections § 313 (1996).     

 Legal challenges to the insufficiency of ballot questions based on 

omissions, or even inaccuracies, regarding the details of various proposals have 

been consistently rejected.  For example, in State ex rel. Elliott v. Kelly, 143 N.W. 

at 155, the Supreme Court upheld a ballot initiative where voters sought to 

create the municipal office of the “Superintendent of Trade and Commerce.”  

The ballot statement misidentified the new office as an “Office of Chamber of 

Commerce.”   The court held that the misstatement of the name of the office to 

be created was a detail of the main purpose because where voters understand 

the “nature of the ordinance,” then “any brief collection of words which will 
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fairly accomplish that, is sufficient.” Id.  Likewise, in Morris v. Ellis, 221 Wis. 307, 

266 N.W. at 921, 924 (1936), the Supreme Court upheld the affirmative vote in a 

municipal referendum where the ballot statement asked voters only to put the 

matter to a referendum, rather than to actually approve the proposed law.   The 

court held that “such objection to the form of ballot is hypercritical, and that its 

true import is obvious and not calculated to mislead a voter.” Id.   In City of 

Milwaukee v. Sewerage Commission of the City of Milwaukee, 268 Wis. 342, 358-359, 

67 N.W.2d 624 (1954), the court rejected a challenge to the form of the ballot 

statement regarding municipal annexation because it referred only to approving 

“Ordinance 408 of the Town of Lake,” without any reference to its terms.   The 

court concluded that the ballot statement referred to the title of the ordinance, 

the text of which was properly noticed to all voters, such that “no voter could 

have been misled by the procedure employed in the submission of these 

questions.”  Id.   Finally, in State ex rel. Spaulding v. Elwood, 12 Wis.  551, 558 

(1860), the court rejected an enactment challenge where the ballot statement did 

not comply with the language prescribed by the legislature for annexation to an 

adjoining county.   The court held that that “when the intention of a voter can be 

clearly ascertained from the ballot itself, with the aid of extraneous facts of a 

public character connected with the election, such intention should have effect, 

and the vote be counted accordingly.” Id.  

 In the face of long-standing judicial deference to the decisions of the 

voters, the circuit court relied upon one case -- State ex rel. Thomson v. 
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Zimmerman, 264 Wis. 644, 60 N.W.2d 416 (1953) -- which involved multi-faceted 

constitutional amendments to legislative apportionment that were put to the 

voters for approval.   In Thomson, the statutorily-required concise ballot 

statement truly misled voters about the scope and nature of the constitutional 

amendments.  The legislature sought voter approval of several different 

amendments to three distinct sections of Art. IV of the Constitution regarding 

legislative apportionment, yet the ballot statement characterized the 

amendments as simply a single change in allowing area to be included with 

population as the basis for drawing state senate districts.   In fact, the other 

amendments included in the full text of the law repealed the provisions of the 

Constitution that provided Indians and military personnel should not be 

counted in determining population and repealed the constitutional amendment 

that had insured that senate and assembly district boundary lines would be the 

same (a change the court considered “a drastic, revolutionary alteration of the 

existing constitutional requirements of the subject.”)  Id at 653-656.   

Accordingly, the court in Thomson concluded that voters should have been 

notified by the ballot statement of each of the constitutional changes they were 

voting on finding that each of the amendments had different purposes.   

 The circuit court here wholly misapplied the standards enunciated in 

Thomson.  It erroneously held that the ballot statement for the Milwaukee sick 

leave Ordinance was only valid if it “reasonably, intelligently, and fairly 

comprises or references to domestic violence, sexual violence and stalking . . . 
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and ... relocation or pursuit of a legal action in response to such occurrences.” 

(R. 101; A-Ap. 108).    The correct standard is not whether voters actually knew 

all the details of the Ordinance and what constituted a permissible use of sick 

leave under the Ordinance.  Rather, the court’s inquiry is whether unmentioned 

details of the law carry out the purpose of the law, or whether there is a 

separate, undisclosed purpose whose omission misleads or deceives the voters.  

In Thomson, whether Native Americans and members of the military counted in 

the population had no reasonable bearing on the Constitutional objective of 

permitting area to be a factor in legislative apportionment.  Here, permitting 

employees to utilize sick leave who have suffered and seek protection from 

sexual or domestic violence is not a separate issue from sick leave, but a detail of 

the overall purpose of the Ordinance, which is to permit employees paid time 

off to tend to matters implicating their own health or that of a family member.    

This use of sick leave has a “bearing on the main purpose of the proposed” sick 

leave Ordinance and also does “tend to effect or carry out that purpose” of the 

Ordinance. Thomson, 264 Wis. at 657. 

B. The Circuit Court Failed to Consider the Ballot Question Within 
the Context of the Entire Submission of the Ordinance to the 
Electorate. 

 
 In ascertaining the will of the voters in an enactment challenge, 

Wisconsin courts have looked beyond the ballot statement to the circumstances 

surrounding the election.  These circumstances include the nature and amount 

of pre-election publicity and the municipality’s compliance with the statutory 
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publication and posting requirements of the text of the proposed ordinance. See 

State ex rel. Oaks v. Brown, 211 Wis. 571, 249 N.W. 50 (1933).    

 The circuit court in this case construed the statutory directive for a 

“concise statement of the ballot question” solely through an examination of 

several dictionary definitions of sick leave and statutory references to the 

employment and criminal codes related to sexual assault and sick leave.   It 

failed to consider the electors’ intent based upon the nature of the election 

campaign and the pre-election submission of the entire Ordinance to the 

electorate.    

 Wis. Stat. §5.35(6)(a)1 requires that the text of the referendum be posted 

at all polling sites on election day.  Wis. Stat. § 9.20(5) requires the publication of 

the entire text of the Ordinance in several notices prior to the election.  There is 

no question that the publication occurred here.  The City published a notice of 

referendum containing the full text of the Ordinance in several newspapers of 

general circulation within the City of Milwaukee before election day, as 

required by Wis. Stat. §§ 9.20(5) and 10.06(3)(f) (R. 67 p. 2).  The publication of 

the required statutory notices supports a presumption that voters were 

sufficiently informed about the Ordinance:   

[T]he publication of the notice required by . . . the statutes is 
designed to bring home to the knowledge of the voters the 
submission of the proposed amendment at the election, together 
with the amendment itself, and the change which the amendment 
will work upon the existing Constitution.  The publication of this 
notice is therefore in reality a part of the submission. 
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Ekern v. Zimmerman, 187 Wis. 180, 204 N.W. 803, 813 (1925); see also City of 

Milwaukee v. Sewerage Commission, 268 Wis. 342, 67 N.W.2d 624, 633-634 (1954) 

(ballot statement for referendum omitted details of annexation ordinance but 

full publication of ordinance prior to election created presumption that voters 

were fully informed and not misled about meaning of the ballot question).   

 Equally significant is the amount and nature of publicity surrounding the 

ballot question.   The Ordinance and its contents were extensively aired in 

public debate and campaigning by proponents and opponents of the Ordinance.   

Over 42,000 electors signed the petition for the Common Council to either pass 

or place on the ballot the paid sick leave Ordinance.  Volunteers circulating the 

petitions provided electors the full text of the Ordinance, including its 

provisions regarding sexual and domestic violence (R. 12 p. 2).   The Common 

Council held hearings on the full text of the Ordinance (R. 71 pp. 6-32).  Prior to 

the election, literature distribution, press conferences, and news coverage of the 

referendum resulted in a vigorous public debate on the issues and content of the 

Ordinance, including leave related to domestic and sexual violence (R. 71 pp. 1-

97, 38; R. 66 pp. 1-18, 7).   One news weekly highlighted leave for domestic and 

sexual violence as its “Issue of the Week.”  “A Simple Way to Aid Domestic 

Violence Survivors,” Shepherd Express, October 15, 2008 (available at:  

http://www.expressmilwaukee.com/article-4129-issue-of-the-week.html).  

Proponents of the Ordinance also distributed to the electorate and to all major 
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media outlets one fact sheet which exclusively addressed the issue of sexual and 

domestic violence (R. 71 pp. 89-90; A-Ap. 156-157). 

 The circuit court cited State ex rel. Thomson v. People’s State Bank, 272 Wis. 

614, 76 N.W.2d 370 (1956), for the proposition that the validity of the enactment 

is controlled by the ballot question (R. 101 p. 12; A-Ap. 112).   However, in 

People’s State Bank, the challenge to the enactment was not predicated upon the 

ballot statement, but an error in one of the notices about the proposed 

constitutional change.  The court never suggested that circumstances besides the 

ballot are immaterial to voter intent.  Rather, the case simply suggests that an 

“irregularity in the procedure of submission of the amendment” cannot negate 

the intent of the voters where there is no evidence that voters misunderstood the 

ballot proposition.  Id. at 623, 76 N.W.2d at 375.   The converse – that regularity 

in the procedural submission is irrelevant – misstates the court’s holding.   

Whether looking at the ballot question, the submission, or the public dialogue 

and debate over the proposition, the court’s inquiry must always remain faithful 

to Wis. Stat. § 5.01, and remain fixed upon determining the intent of the voters.  

Where the circumstances surrounding the election shed light on voters’ intent, 

such circumstances must assist the court’s inquiry in deciding whether voters 

intended to pass the law or were otherwise misled by the ballot.  

 In sum, the ballot statement at issue was a fair and effective question to 

measure the will of the electorate as to passage of the Milwaukee sick leave 

Ordinance.   The permissible uses of sick leave were details of the Ordinance 
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referred to in the ballot statement, which posed the essential question that 

voters clearly understood and answered affirmatively: whether employers 

should provide paid sick leave.   The ballot statement “requiring employers 

within the city to provide sick leave to employees” was a succinct summary of 

the purpose of the law and accurately identified the law to the voters.  The 

average voter should have reasonably understood the purpose of the proposed 

law from the statement on the ballot, and nothing suggests voters were misled, 

deceived, or otherwise failed to comprehend the character and purpose of the 

proposed law, as it was correctly identified in the combined ballot statement 

and question.  The broader circumstances of the referendum included 

publication of the text of the Ordinance and substantial publicity about the 

Ordinance and its various provisions to the Milwaukee community.   In light of 

the myriad personal and public health issues attendant to domestic and sexual 

violence, voters were clearly not misled or deceived by the ballot statement, and 

their intent was accurately reflected by a yes or no vote to enact the Ordinance.     

II. The Provisions Allowing Victims of Domestic Violence to Use Paid 
Sick Leave to Relocate or to Take Legal Action Bear a Rational 
Relationship to the Municipal Objective of Protecting the Health, 
Safety and Welfare of the Public and Constitute a Valid Exercise of 
Police Power. 

 
The circuit court also focused on the uses of sick leave for domestic and 

sexual abuse violence victims in erroneously concluding that the Ordinance 

exceeded the City’s police power.  The circuit court correctly identified the 

objective of the Ordinance: “Paid sick leave is required to protect the public 
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welfare, safety and prosperity of the City in order to ensure a decent and 

healthy life for the people of the City and their families.”  (R. 101 p. 27; A-Ap. 

127).  The court found the Ordinance to be a valid exercise of police power for 

all provisions except those allowing domestic and sexual violence victims to use 

paid sick leave to seek relocation or take legal action related to the domestic or 

sexual violence (MCO § 112-5.c-4 and c.-5; A-Ap. 144).  As to these specific uses, 

and these only, the circuit court declared:    

The provisions regarding domestic violence and sexual assault are 
not rationally related to the Ordinance’s overall objectives of 
protecting the public welfare, health, safety and prosperity of the 
City in order to ensure a decent and healthy life for the people of 
the City and their families.  
 

(R. 101 pp. 29-30; A-Ap. 129-130).  The circuit court’s determination runs 

completely contrary to the broad scope of the police power and the deference 

accorded municipalities to legislate under it.     

Under Wis. Stat. § 62.11(5), Milwaukee has the “power to act for the 

government and good order of the city…and for the health, safety, and welfare 

of the public….The powers hereby conferred shall be in addition to all other 

grants, and shall be limited only by express language.” As one of the most 

essential powers of government, the police power “is the least limitable.”  To 

invalidate a duly enacted ordinance as a misuse of the police power, it is 

necessary to show the lack of any rational relation to a legitimate objective. 

Highway 100 Auto Wreckers, Inc. v. City of West Allis, 6 Wis.2d 637, 644, 646; 96 

N.W.2d 85 (1959). As a legislative enactment, the Ordinance is presumed 
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constitutional and “the attacking party must establish its invalidity beyond a 

reasonable doubt.”  Clark Oil & Refining Corp. v. City of Tomah, 30 Wis.2d 547, 

553, 141 N.W.2d 299 (1966).  

The circuit court correctly recognized that this same rational basis 

standard applies whether a measure is passed through direct legislation or by a 

municipal body (R. 101 p. 23; A-Ap. 123).  In either case, the challenger bears the 

“frequently insurmountable task of demonstrating beyond a reasonable doubt 

that the ordinance possesses no rational basis to any legitimate municipal 

objective” State ex rel. Grand Bazaar Liquors, Inc. v. City of Milwaukee, 105 Wis.2d 

203, 209; 313 N.W.2d 805 (1982) (R. 101 p. 24; A-Ap. 124).  

While recognizing the correct standard, the circuit court failed to apply it 

to the Ordinance.  The need to protect victims of domestic violence and sexual 

abuse implicates public safety, as well as health, and both of these legitimate 

municipal objectives are explicitly referenced in Wis. Stat. § 62.11(5) and the 

Ordinance.   Separation of the victim from the perpetrator is critical in 

protecting the victim’s safety and allowing healing, and this frequently requires 

securing an injunction and/or relocating the victim’s residence.  Dr. Vicky 

Lovell addressed both the seriousness of the problem and the need for paid sick 

leave to include these safety measures in a fact sheet (R. 71 pp. 89-90; A-Ap.156-

157).  She analyzed the incidence of domestic violence in Milwaukee, citing 

reports from the Wisconsin Department of Justice that nearly 8,500 

Milwaukeeans a year experience intimate partner violence, and nearly 2,700 



20 

calls were made to the Sojourner Truth House’s domestic violence hotline by 

individuals in crisis in 2007.  Id.  Dr. Lovell cited the conclusion of the 

Milwaukee Task Force on Family Violence that flexible leave is a key part of a 

“safe work environment” for domestic violence victims.  Id.  The fact sheet 

further explained the need to provide time off for relocation and legal services 

as part of the spectrum of needs experienced by these employees: 

Victims of domestic violence and sexual assault may need to 
urgently seek medical care, obtain a Domestic Abuse Injunction, 
and gain shelter, to protect themselves and their children from 
further harm.  Once they are safe from imminent threats, they 
need time to address the effects of trauma on themselves and their 
children, follow up with law enforcement, attend and participate 
in the judicial process, and work with case managers.  Victims 
who are employed may only be able to access these services 
during their regularly scheduled work hours.  For them, paid time 
off can make the difference between getting critically important 
help when it’s needed, or delaying their move into a safe situation. 
 

(R. 71 p. 89; A-Ap.156) 

Domestic violence is a growing concern of Milwaukee’s top officials, and efforts 

to address it relate directly to personal and public health issues.  See S. Durhams, 

“Milwaukee Officials Upset by Domestic Violence, Baby Deaths,” Milwaukee 

Journal Sentinel, Jan. 2, 2009, available at 

http://www.jsonline.com/news/milwaukee/37007114.html   

A victim’s ability to take legal action to prevent  continuing abuse affects the 

safety of the direct victim and also reduces the danger to others in the 

community from the spillover impact of domestic violence.     
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Although the court acknowledged that “treatment of injuries related to 

domestic violence and sexual assault fall squarely within the objective” of the 

Ordinance to ensure “a decent and healthy life for the people of the City and 

their families,” it inexplicably found that “provisions regarding relocation and 

taking legal action do not”  (R. 101 p. 30; A-Ap. 130).    There is no basis for 

differentiating the relocation and legal redress needs of domestic violence 

victims from other aspects of their treatment.  These measures are part of the 

holistic treatment of domestic and sexual abuse victims by health care 

professionals.  See pp. 7-9 above.   

 In analyzing the scope of valid action under the police power, the circuit 

court also erred by deeming that specific reference to relocation, taking legal 

action or stalking1 in findings is necessary to establish the rational relationship 

of these provisions (R. 101 pp. 27-28; A-Ap. 127-128).   The rational basis test is 

an objective one.  The controlling factor is not the absence of an explanation in 

the text of the legislation or the legislative record but rather the absence of a 

rational relationship.  Grand Bazaar, 105 Wis. 2d at 210-11.  McQuillin Municipal 

1 The circuit court notes the absence of any specific reference to “stalking” in the 
whereas clause or record, suggesting this means that stalking is not related to the 
objectives of the Ordinance, i.e., protecting the public health, safety and welfare. 
However, in this Ordinance and other Wisconsin laws, stalking is a corollary element of 
domestic violence and sexual abuse.  The definition of stalking in the Ordinance 
parallels the definition of stalking under Wis. Stat. § 940.32, which specifically 
recognizes “stalking” in the context of domestic violence and sexual abuse.  See also: 
Wis. Stat. § 813.123. (Restraining orders and injunctions); Wis. Stat. ' 6.47 
(Confidentiality of information relating to victims of domestic abuse, sexual assault, or 
stalking); and Wis. Stat. § 704.16 (Termination of tenancy for imminent threat of serious 
physical harm, including sexual assault or stalking and domestic abuse).     
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Corporations § 19.11 at 753 (3d ed. 2003) (“Court may sustain an ordinance even 

though legislative body did not specify any reasons at all for its actions.”) 

 Nor do the findings circumscribe the scope of the municipal objectives to 

which the legislation must be tied, as the circuit court suggests.  Rather, the 

rational basis inquiry is based on whether the legislature is acting within its 

power to act for the “good order of the city…and for the health, safety, and 

welfare of the public” as articulated in Wis. Stat. ' 62.11(5).     

The objective nature of the rational basis test is well illustrated in Grand 

Bazaar, 105 Wis. 2d at 210, where the court clarified the police power inquiry: 

“our review is focused on the reasonable person’s perspective of the ordinance 

regardless of testimony and evidence in the record...”.  Id.  The Grand Bazaar 

court was convinced that the ordinance in that case exceeded the police power 

by proof of a private purpose that contradicted the City’s proffered rationale 

and was not related to a legitimate municipal objective.  Id. at 209-11.  

 Unlike Grand Bazaar, the record in the instant case does not contain any 

evidence revealing an improper private purpose or one unrelated to legitimate 

municipal objectives.  Nor is the absence of a legitimate purpose revealed by the 

cost-benefit study, which the court cited, noting the absence of data estimating 

the average time required to address the needs of domestic violence victims. 

Valuing Good Health in Milwaukee:  The Costs and Benefits of Paid Sick Days, Vicky 

Lovell, Ph.D. (R. 71 p. 70; A-Ap.165).  The unavailability of such data does not 
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discount the need for such leave; it simply explained why Lovell assumed full 

use of the nine days provided under the Ordinance for victims of domestic 

violence and sexual assault when she calculated the cost of this provision.  Id.   

 Insofar as the provisions on relocation and legal action are uses of sick 

leave that promote the health, safety and welfare of the public, they are a proper 

exercise of the police power and the Ordinance is valid. 

III. If the Domestic Violence Portions of the Milwaukee Paid Sick Days 
Ordinance Are Found to be Invalid, They Must be Severed and the 
Remaining Portions of the Ordinance Must be Implemented. 

 
The court below refused to sever the sections of MCO § 112 that it found 

invalid because it held that Wis. Stat. § 9.20(8) prevents a court from severing 

invalid or unconstitutional provisions of an ordinance enacted by the people.  

The circuit court erred in not applying the severability provision in the 

Milwaukee Code of Ordinances.  MCO § 50-17 states:  

If any provision, sentence, clause or other part of this code of 
ordinances be adjudged by any court of competent jurisdiction to 
be unconstitutional or invalid, such judgment shall not affect, 
impair or invalidate the remainder thereof. 
 

This provision of the code of Milwaukee applies to all ordinances of the City of 

Milwaukee with no distinction made as to how they were enacted.  Its 

application to the Ordinance at issue here was so clear that the City Clerk 

removed the specific severability clause originally included with the ballot 
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initiative before placing it on the ballot.2   The City agrees with this analysis.  It 

made clear in its brief on summary judgment that the severability ordinance 

applies with equal force to all ordinances, whether enacted by action of the 

common council or by ballot initiative (R. 96 p. 19).   If this court upholds the 

findings either that the ballot question was insufficient in not specifying that 

time off would be allowed for purposes related to domestic and sexual violence 

or that the police power of the city does not extend to domestic and sexual 

violence related absences, the remedy under MCO § 50-17 is to sever the 

domestic and sexual violence related purposes from the Ordinance and order 

into effect the remainder of the Ordinance requiring paid sick leave for all other 

purposes. 

A.  Enactment of a Municipal Ordinance by Ballot Initiative Does 
Not Preclude Judicial Action to Sever Invalid Portions of that 
Ordinance. 

 
A plain reading of the text of § 9.20(8) and examination of its history and 

purpose shows that the law concerns legislative, not judicial action, and does 

not prevent a court from severing invalid sections of a directly-enacted 

ordinance.   

2 The original draft of the Ordinance circulated by 9to5 and other organizations submitted to the 
City Clerk on June 23, 2008, contained a severability provision (R. 5 pp. 50-55; A-Ap. 184-189).  
On July 1, 2009, the City Clerk determined the petitions were sufficient but that the Ordinance 
was not in proper form, stating, inter alia, that “The inclusion of a severability provision is not 
necessary due to an existing general severability provision in § 50-17 of the Code of 
Ordinances.” (R. 5 pp.38-39; A-Ap. 190-191).  The City Clerk transmitted to 9to5 a revised draft 
of the Ordinance prepared by the Legislative Reference Bureau which met the City’s minimum 
form requirements and deleted the severability provision (R. 5 pp 38-47; A-Ap. 190-200).    
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Section 9.20(8) of the Wisconsin Statutes reads:   

City ordinances or resolutions adopted under this section shall not 
be subject to the veto power of the mayor and city or village 
ordinances or resolutions adopted under this section shall not be 
repealed or amended within 2 years of adoption except by a vote of 
the electors. The common council or village board may submit a 
proposition to repeal or amend the ordinance or resolution at any 
election. 
 

Although the provision explicitly mentions and constrains the authority of the 

executive and legislative branches of city government to defeat direct 

legislation, the judicial branch is conspicuously absent.  Earlier versions of the 

statute, which the circuit court cites to support its analysis, are also silent as to 

the question of judicial authority.  Wis. Stat. Ch. 5, § 39i(6) (1911).  The constraint 

on executive or legislative action embodied in § 9.20(8) is consistent with the 

guiding policy of § 9.20, reserving to the people of Wisconsin legislative powers 

that are “a potentially powerful limitation on governmental authority.”  Mt. 

Horeb Community Alert v. Village of Mt. Horeb, 2003 WI 100 & 12, 263 Wis. 2d 544, 

553, 665 N.W. 2d 229, 233.   Wis. Stat. §9.20(8) mirrors similar provisions in other 

jurisdictions, whose purpose is to defend the legislative power of the people 

from defeat at the hands of a local legislative body.  See 6 MCQUILLIN MUN. 

CORP. §§ 21:3, 21:11 (3rd ed.); CAL. ELEC. CODE § 9217 (2009).  Such provisions are 

designed to prevent the legislature from circumventing the will of the people 

and have nothing to do with limiting the power of the judiciary.  

Indeed, if the language of §9.20(8) were read as a constraint on judicial 

action, all of the language would apply, thus precluding any judicial action for 
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two years following enactment of the ballot initiative.    The court below 

articulated no basis for parsing the language of §9.20(8) to allow a court to 

“repeal” but not to “amend” and, indeed, there is no basis.  Once the legislative 

process has concluded and the Ordinance, however enacted, has moved to the 

courts, the judiciary has as much power to sever offending portions as it does to 

strike down the Ordinance as a whole. The reference by the court below to Wis. 

Stat. § 9.20(4) is similarly misplaced, as that provision addresses only the 

enactment, not the review process.  

Other state courts have found that the doctrine of severability should 

apply with equal force to ballot initiatives as to legislation passed by legislature.  

As the Alaska Supreme Court stated:  

A proper measure of respect for lawmaking by the people through 
the initiative process requires that only those portions of initiated 
laws that are unconstitutional should be struck down. We have 
previously held that striking the whole of an initiative “rather than 
excising the invalid portion would place an unwarranted 
constriction on the rights of the people to express their will by 
popular vote.” 
 

Alaskans for a Common Language, Inc. v. Kritz, 170 P.3d 183, 209 (Alaska, 2007) 

(citations omitted).  See:  Gerken v. Fair Political Practices Com, 863 P.2d 694, 698 

n.7 (Cal. 1998).3   See also:  McMahan v. City and County of San Francisco, 26 Cal. 

3 On matters of direct legislation, the Wisconsin Supreme Court has determined that 
California law is persuasive.  State ex rel. Althouse v. City of Madison, 99 Wis. 2d 97,255 
N.W.2d 449, 457 (1977) (finding that California’s statutes are substantially identical to 
the direct legislation statutes of Wisconsin).  
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Rptr. 3d 509 (Cal. Ct. App. 2005); Santa Barbara School District v. Superior Court, 

530 P.2d 605, 618, n. 7(Cal.1975). 

The circuit court’s reliance on the absence of a severability provision in 

the Ordinance itself is also without any basis in law.    The power of courts to 

sever invalid portions of statutes is inherent in the court’s power to create an 

appropriate remedy and exists independent of any statutory grant.   As stated in  

2 Norman Singer and J.D. Shambie Singer, Sutherland Statutory Construction § 

44.8 (6th ed. 2009), “… the authority of a court to eliminate invalid elements of an 

act and yet sustain the valid elements derives not from the legislature, but rather 

flows from powers inherent in the judiciary."  Indeed, the judiciary’s practice of 

holding statutory provisions severable from invalid provisions originated “long 

before the innovation of separability clauses.” Id.  

 In addition to an inherent authority to sever, the specific severability 

provision in the Milwaukee Code applies to all Milwaukee ordinances, 

including the instant one.  MCO § 50-17.   The Milwaukee severability provision 

uses broad language to include “any provision, sentence, clause or other part of 

the city code of ordinances” (emphasis added) within the scope of severability.  

There is no indication that the Common Council intended to distinguish 

between ordinances in the code passed by the Council and those passed by 

voter initiative and, therefore, the general severability provision of the 

Milwaukee Code must apply in this case. 
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B. The Domestic and Sexual Violence Provisions Are Capable 
   of Being Severed. 
 

In order to determine whether the domestic violence provisions of the 

paid sick days law are severable from the remainder of the Ordinance, the court 

must apply the two-part test of severability applied to statutes under Wisconsin 

law.  Columbia County v. Bylewski, 94 Wis. 2d 153, 288 N.W.2d 129, 137 (1980) 

(rules of interpretation for statutes apply to municipal ordinances). According to 

the Wisconsin Supreme Court, “[t]he factors to consider in deciding whether a 

statute should be severed from an invalid provision are the intent of the 

legislature [the electors] and the viability of the severed portion standing alone.”  

In re Hezzie R., 220 Wis. 2d 360, 580 N.W.2d 660, 665 (1998).   

The voters of Milwaukee intended to pass a law to guarantee workers in 

the city the right to paid sick days.  In fact, 69% of them voted in favor of 

enactment of that law.  As explained above in the argument on enactment, the  

domestic and sexual violence provisions on relocation and legal assistance were 

encompassed by the ballot question.  While the court below disagreed, it did 

find all other uses of sick leave were subsumed within the ballot question.  The 

voters intended to take sides at the polls on the question of whether or not to 

require provision of paid sick leave for employees in the city.  The issue then is: 

“whether the invalid portion of the statute ‘so infect[ed] the remainder of the 
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legislation as to require the entire law to be invalidated, [which is] a question of 

legislative intent.’” In re Hezzie R., 580 N.W.2d at 665.  

There is nothing in the record that remotely suggests that voters would 

not have enacted this Ordinance if the domestic violence provisions were not 

included.  The court below was wrong to overturn the will of the people of 

Milwaukee by invalidating the entire Ordinance, when a less drastic measure 

was available.  

If this court finds the ballot question was inadequate in informing the 

electorate regarding the domestic and sexual violence uses of paid sick leave, 

the other uses of sick leave under the Ordinance remained part of the voters’ 

understanding of the purpose of “sick leave,” on which they voted favorably. As 

discussed supra, Wis. Stat. § 5.01 requires that Wisconsin’s entire election code is 

construed “to give effect to the will of the voters... . ” It is clear that the 

electorate’s attention was sufficiently focused upon the overall body of the 

proposed Ordinance that it would have adopted it in the absence of the 

domestic and sexual violence portions.   Therefore, if the court finds that the 

ballot question was defective in failing to reference domestic violence, the only 

way to effectuate the will of the voters in this case is to apply the test for 

severability, sever the domestic and sexual violence provisions in the 

Ordinance, and fully implement the remainder of the Ordinance.  Similarly, if 

this court finds the domestic violence provisions beyond the police power of the 
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City,  it can and must sever those provisions and order the portions of the law 

implemented that were overwhelmingly approved by the voters of Milwaukee.  

The court thus erred by not applying MCO § 50-17.  A statute may be 

severed if severing “in no way inhibits the function of the remaining portions.” 

In re Hezzie R., 580 N.W.2d at 675.   If the principal objective of the law “will not 

be impaired by the invalidation of the…clause which is at odds with the 

purpose of the statute” the latter may be excised.  Wisconsin Wine & Spirit 

Institute v. Ley, 141 Wis. 2d 958, 416 N.W.2d 914, 920 (Ct. App. 1987).  Applying 

MCO § 50-17 in this case, this Court would excise MCO §§ 112-5.1.c-4 and c-5 as 

appropriate reasons for taking paid sick leave under the Ordinance, leaving 

intact all the other bases for taking time off.  Excising the use of leave to relocate 

or take legal action does not in any way undermine the implementation of the 

remainder of the law. 

 Because § 9.20(8) of the Wisconsin Statutes does not prohibit a court from 

applying Milwaukee’s general severability provision, the court should have 

applied the test of severability and severed the invalid provisions from the 

remainder of the Ordinance  which can and should be implemented in full. 

CONCLUSION 
 

 Based upon the foregoing argument, 9to5 requests that the Court reverse 

the June 12, 2009 summary judgment decision of the circuit court, find that the 

Milwaukee Paid Sick Leave Ordinance, § 112 of the Milwaukee Code of 

Ordinances, was properly enacted and that its provisions regarding domestic 
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and sexual violence do not exceed the City’s police power, and dissolve the 

injunction on implementation and enforcement of the Ordinance.   Appellant 

further requests that the Court declare that the two-year period set forth in Wis. 

Stat. § 9.20(8), barring legislative repeal of the Ordinance within two years of its 

adoption, be tolled from the date of the circuit court’s issuance of its temporary 

injunction until the date of this Court’s decision.   

In the event the Court finds that those provisions regarding domestic and 

sexual violence exceed the City’s police power, or were otherwise improperly 

omitted from the ballot statement, 9to5 requests that the Court simply sever 

those provisions of the Ordinance relating to leave for domestic and sexual 

violence, and declare the remainder of the Ordinance valid and enforceable.     

 Dated at Milwaukee, Wisconsin this 8th day of October, 2009. 
 
     Respectfully submitted, 
  
     HAWKS QUINDEL, S.C. 
     Attorneys for Intervenor-Defendant- 
     Appellant  9to5 National Association of 
     Working Women, Milwaukee Chapter 
 
 
     By:__________________________________ 
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          Richard Saks 
          State Bar No. 1022048 
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PO Box 442 
Milwaukee, WI 53233 
Telephone (414) 271-8650 
Facsimile   (414) 271-8442 
bquindel@hq-law.com 
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