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DECISION AND ORDER

DECISION

L Procedural History

On October 5,2009, the Plaintiffs brought suit against the Defendants
seeking: l) a temporary and permanent injunction enjoining the Municipal
Defendants from awarding two particular contracts to the Defendant, MJ
Construction, Inc., and instead awarding such contracts to the Plaintiffs, and 2) a
temporary and permanent injunction enjoining the Municipal Defendants from
applying the Milwaukee "Bid Preference Ordinance" to any contract funded with
financial assistance from the Clean Water Act State Revolving Fund. The court
entered a Temporary Restraining Order prohibiting and restraining the Municipal
Defendants from awarding the public works contracts at issue on October 5,2009,



and ordered this matter set for a Temporary Injunction hearing to be set as soon as

possible.l

On November 3,2009, the court heard testimony, received evidence and
heard argument from the parties regarding the Plaintiffs' request for a temporary
injunction. The court advised the parties that it would render a decision no later
than November 12,2009, at 2:00 pm, in this matter.

Issue

The issue presently before the court in response to the Plaintiffs' motion for
a temporary injunction is whether the Plaintiffs have established the criteria for the
granting of a temporary injunction prohibiting and restraining the Municipal
Defendants from awarding the public works contracts at issue.

In order to decide that issue, the court must look at whether the Defendant,
MJ Construction, Inc., is a "local business enterprise" under Milwaukee's "Bid
Preference Ordinance", and whether the Clean Water Act State Revolving Fund
prohibits the application of Milwaukee's "Bid Preference Ordinance".

il. Analysis

A temporary injunction may only be issued when the movant establishes
the following four criteria:

(1) The movant is likely to suffer irreparable harm if a temporary
injunction is not issued.

An injury is irreparable when a plaintiff cannot be adequately compensated
by money damages. Nettesheim v. S.G. New Age Products, 1nc.,2005 V/I App
ß9,n21,285 Wis.2d 663,702 N.W.2d 449 (Ct. App. 2005).

Plaintiffs argue that they will be irreparably harmed because they have a

valuable business interest at stake and without a temporary injunction, their
interest in the contracts becomes moot..See PRN Associates LLC v. State, Dept. of
Admin.,2009 WI 53,1T'1T35, 48,317 Wis.2d 656, 766 N.W.2d 559 (2009) ("[A]
disappointed bidder must seek a temporary injunction before the issue becomes
moot."). Further, Plaintiffs would be irreparably harmed if the contracts were
awarded to Defendant, MJ Construction, Inc., because they cannot seek damages

against the govemment in a lawsuit about contract procurement practices.

I The Honorable William Sosnay heard, and granted, the Plaintiffs' request for a Temporary
Restraining Order for this court on October 5, 2009, as this court was presiding over ajury trial at that time,
and thus unavailable to immediately consider such temporary request,



Defendants concede that Plaintiffs will suffer irreparable harm with regard to at
least the tvvo projects that were bid on.2

The court agrees with the parties that this criterion is satisfied.

(2) The movant has no other adequate remedy at law.

The equitable remedy of an injunction is only appropriate if the aggrieved
party has no adequate remedy atlaw. American Mut. Liabílity Ins. Co. v. Fisher,
58 Wis.2d 299,305,206 N.W.2d 152, 156 (1973). A plaintiff must establish that
his injury cannot be adequately compensated by money damages. Bubolz v. Dane
County, 159 Wis.2d 284,296,464 N.W.2d 67,72 (Ct. App. 1990); Rapids
Associates t,. Shopko Stores, Inc.,9ó Wis.2d 516,520-21,292N.W.2d 668,670-
7l (Ct. App. 1980) ("The equitable remedy of injunction is not appropriate except
in cases where the plaintiff suffers irreparable injury that ca¡not be remedied by
money damages.")

Plaintiffs argue that they have no adequate remedy at law because the
Wisconsin Supreme Court has held that bidders for a government conÍact in a
case like this have no legal remedy since damages are unavailable. PAN
Associates,20Og WI 53,'11 36 ("4 damages remedy . . . thwarts the purpose

underlying the procurement statutes because it would require the taxpayers to pay
twice for just one completed project."). Defendants concede that Plaintiffs have
no other adequate remedy at law with regard to at least the two projects that were
bid on.3

The court again agrees with the parties that this criterion is satisfied.

(3) A temporary injunction is necessary to preserve the status quo.

The Wisconsin Supreme Court has held that the "function of a temporary
injunction is to maintain the status quo, not to change the position of the parties or
compel the doing of acts which constitute all or part of the ultimate relief sought."
Codept, Inc. v. More-Way North Corp.,23 Wis.2d 165,173,127 N.W.2d29,34
(1e64).

2 Defendants argue that Plaintiffs' argument that the "Bid Preference Ordinance" cannot apply to
a/¡/ projects financed tfuough the Clean Water Fund is so speculative that Plaintìffs cannot prove
irreparable harm at this point on potential futule projects.t Defenda¡rts argue that with regard to Plaintiffs' argument that the "Bid Preference Ordina¡rce"
catûof apply to qny projects finarced through the Clean Water Fund, Plaintifß have an adequate remedy af

law-a lawsuil for an injunction like the one filed on the two bids actually submitted by Plaintiffs.



The court does not believe that this criterion is applicable to this set of
facts. This criterion would not appear to necessarily help or hurt either side in this
case.

(a) The movant has a reasonable probability of success on the merits.

As often occurs with motions for temporary injunctions, at the end of the day
this becomes the crucial criterion that will decide this case. Ifthis court believes
that the Plaintiffs have a reasonable probabilþ of success on the merits, the
temporary injunction should be granted, especially in light ofthe fact that without
it the movant is likely to suffer irreparable harm and the movant has no other
adequate remedy. On the other hand, if this court does not believe that the
Plaintiffs have a reasonable probability of success on the merits, the temporary
injunction should not be granted.

Plaintiffs contend that they have a reasonable probability of success on the
merits because under their reading of the 'þlain language" of Milwaukee's "Bid
Preference Ordinance," the Defendant, MJ Construction, Inc., was not a "qualified
local business enterprise" and Milwaukee's "Bid Preference Ordinance" cannot
apply to projects funded by the Clean Water Fund. Plaintiffs, American Sewer
Services, Inc. and Underground Pipeline Construction, Inc., each submitted the
lowest bid on two different public works contracts to be issued by the City of
Milwaukee. American Sewer bid $1,169,798.60 on Official Notice No. 12612009;
MJ Constructionbid 1,192,072.20. Underground Pipeline bid $23 1,645.00 on
Official Notice No. 124-l/2009; MJ Constructionbid234,996.50. Although the
Defendant, MJ Construction, Inc., did not have the lowest bid on either project,
both contracts were recommended to be awa¡ded to the company.

Local Business Enterrrli!q

The recommendation to award these two contracts to the Defendant, MJ
Construction, Inc., was based on Milwaukee Ordinance 365-7 ("Bid Preference
Ordinance"), which is part of Milwaukee's Local Business Enterprise Contracting
Program. The ordinance provides in relevant part that:

A contracting department, shall, unless contrary to federal, state or local
law or regulation, apply an award standard in all bids so that an otherwise
responsive and responsible bidder which is a local business enterprise shall
be awarded the contract, provided that its bid does not exceed the lowest
bid by more than 5%o.



Milwaukee Ordinance 365 -7 (l)(a). The preference given to a local business
enterprise is limited to no more than $25,000 for each bid. Milwaukee Ordinance
36s-7(lXe).

A "local business enterprise":

a. Is located within the geographical boundaries of the city of Milwaukee.
Post office box numbers and residential addresses shall not suffice to
establish status as a local business enterprise.

b. Has been located and doing business in the city for at least one year.

c. Is subject to local real estate taxes and is not delinquent in the
payment of any local taxes or has entered into an agreement to pay any
delinquency and is abiding by the terms of the agteement.

Milwaukee Ordinance 365-3(2Xa)-(c) (emphasis added).

Plaintiffs argue that "subject to local real estate taxes" means that a
contractor has a legal obligation to pay real estate taxes. Plaintiffs contend that the
Defendant, MJ Construction, Inc., failed to meet this requirement when it
submitted its bid. Although MJ Construction listed 8617 W. Kaul Ave. as its
principal place ofbusiness, MJ Construction rents office space at the building,
which is owned individually by the owner of MJ Construction and his wife. Under
Plaintiffs' interpretation ofthe statute, leasing property is not sufficient to satis$
the real estate tax requirement because the ordinance already contains a
requirement for a contractor to be geographically located in Milwaukee, which
encompasses a requirement to at least lease property. Plaintiffs therefore argue that
since MJ Construction does not own the building and is not legally responsible for
local real estate taxes, it is not a qualiÍling local business enterprise.

Defendants argue that Plaintiffs do not have a reasonable probability of
success because they must have more than a chance at success and "'where the
parties are in dispute conceming their legal rights, [an injunction] will not
ordinarily be granted until the right is established."' Werner v. A. L. Grootemaat &
Sons, Inc.,80 Wis.2d 513,520 n.5,519-20,259 N.W.2d 310 (1977) (citations
omitted). Defendants argue that there was sufficient evidence for the

Commissioner and Public Works Committee to determine that the Defendant, MJ
Construction, Inc., was a qualified local business enterprise.

In support of their argument, Defendants have submitted an aff,rdavit from
Michael Tomasini, the owner of the Defendant, MJ Construction, Inc. Mr.
Tomasini stated that he owns the property at 8617 W. Kaul Ave with his wife, the
property was purchased for MJ Construction, the property is rented to MJ
Construction, and MJ Construction pays taxes on the property through rent.



Defendants therefore asserted that the Public Works Committee's conclusion that
MJ Construction was subject to local real estate taxes was reasonable.

In addition, at the time of the Novemb er 3,2009 hearing, Mr. Tomasini
testified regarding the lease arrangement between Mr. Tomasini and the

Defendant, MJ Construction, Inc. In a nutshell, M¡. Tomasini testified that
pursuant to the lease agreement between himself and the Defendant, MJ
Construction, Inc., MJ Construction is required to pay the real estate taxes. In
further support, Mr. Tomasini offered a copy of the applicable Commercial Lease
Agreement which supported the fact that MJ Construction is required to pay the

real estate taxes (Exhibit 1), as well as copies of checks showing that MJ
Construction has paid the real estate taxes (Exhibit 2), all of which was admitted
into evidence.

As the Plaintiffs point out, in a matter of statutory construction such as this,
"the court's analysis should begin with the plain language of the statutory
text. . . .Ifthe language of the statute is clear on its face, then [the court] should
apply the statute using the common and generally accepted meanings of the
terms." ÈIess v. Fernandez,2005 WI ß,n37,278 Wis. 2d283,307,692 N.W.2d
6ss,667 (200s).

It is clear to the court, based upon the written materials filed, as well as the

testimony and evidence presented in court, that the Defendant, MJ Construction,
Inc., is a business located within the geographical boundaries ofthe City of
Milwaukee, that has been doing business in the City of Milwaukee for at least one
year, and that is subj ect to local real estate taxes, thus a local business enterprise.

The court is not persuaded by the Plaintiffs' argument that "subject to real
estate taxes" means solely that "the City has assessed real estate taxes on real
property owned by the contractor and that the conÍactor has a legal obligation to
the City to pay those real estate taxes." If that was the case, the Common Council
could and likely would have used that language, or very similar language, rather
than the simple language that it used ("is subj ect to local real estate taxes"), that is
clear.

Further, the court is not persuaded by the Plaintiffs' argument that any

business with property located in and doing business in the City of Milwaukee is

subj ect to local real estate taxes. For example, some properties are exempt from
local real estate taxes for a variety ofreasons.

The court does not find the language at issue ("is subj ect to local real estate

taxes") to be ambiguous. The Defendant, MJ Construction, Inc., is subject to local
real estate taxes. But even if it was unclear in some fashion, the court agrees with



the Defendants that a construction that encompasses situations other than the

ownership of properfy within the City of Milwaukee is consistent with the intent
of the Common Council in enacting the ordinance.

The rules for the construction of statutes and ordinances are the same.

First, the court is to look to the language of the ordinance to determine whether it
is ambiguous. An ordinance is only ambiguous when reasonably well-informed
persons can disagree as to its meaning. If the court were to conclude the ordinance
was ambiguous, the court is to examine the scope, history, context, subj ect matter,

and obj ect of the ordinance to ascertain the intent of the legislative body that
passed it. Village of Egg Harbor v. Sarkis,l66 Wis. 2d 5,10,479 N.W.2d 536,

538 (Ct. App. 1991).

The goal of statutory construction is to determine the legislature's intent.
State v. Kleser,2009 WI App 43,n22, 316 Wis.2d 825, 768 N.W.2d 230 (Ct.

App. 2009); Town of Claytonv. CardÌnal Const. Co., Inc.;2009 WI App 54,'lT 10,

317 Wis.2d 424,767 N.W.2d 605 (Ct. App. 2009). If the language of a statute is

ambiguous, a court may "consider extrinsic sources, such as legislative history, to
aid [its] analysis." Cardinal Const. Co.,2009 WI App 54, I l0; Estate of Lamers
v. American Hardware Mut. Ins. Co.,2008 WI App 165,'11 8, 314 Wis.2d 731,761
N.W.2d 38 (Ct. App. 2008) C'A statute is ambiguous when it is capable of being
understood by reasonably well-informed persons in two ot more different
senses."). A court "must ascertain the legislative intent from the language of the

statute in relation to its context, history, scope, and objective, including the
consequences of altemative interpretations." Inre Commítment of Morþrd,2004
WI 5, T 21, 268 Wis.2d 300,674 N.V/.2d 349 (2004). The Wisconsin Supreme

Court has held that "[a] cardinal rule in interpreting statutes is to favor an

interpretation that will fulfill the purpose of a statute over an interpretation that
defeats the manifest objective of anact." Id;Vossv. Cilyof Míddleton, 162Wis.2d
737 ,749-50,470 N.W.2d 625, 629-30 ( 1991) (holding that a court must interpret a

statute "in a way so as to avoid an absurd or unreasonable result under the facts

and circumstances presented").

The "Bid Preference Ordinance" at issue was enacted as part ofa piece of
legislation commonly known as MORE (Milwaukee Opportunities for Restoring
Employment). The intent is clear from the legislation itself. As is pointed out by
the Defendants, such legislation was enacted to address issues such as poverty and

high unemployment in the City of Milwaukee. Further, as is argued by the

Defendants, there is no indication whatsoever that the Common Council intended

to only assist businesses that owned property in the Cify of Milwaukee, as opposed

to businesses leasing and doing business in the City of Milwaukee. The court
agrees with the Defendants that had the Common Council intended to only benefit



businesses that owned property within the City of Milwaukee it could have easily
done so with clear language expressing such intent.

From a public policy standpoint, there is no logical reason for the Cify of
Milwaukee to prefer businesses located within the City of Milwaukee that pay
property taxes directly to the city, versus businesses located within the City of
Milwaukee that rent property subject to local real estate taxes and pay property
taxes directly (as in the case of the Defendant, MJ Construction, Inc.) or indirectly
(in additional rent to a landlord) to the city. In either case the City of Milwaukee
is collecting local real estate taxes while addressing legitimate social problems
facing the city.

Wisconsin's Clean Water State Revolvins Fund

Plaintiffs next argue that the "Bid Preference Ordinance" cannot apply to
the contracts at issue because the bid preference does not apply when "contrary to
federal, state, or local law or regulation". Milwaukee Ordinance $365-7(1Xa). The
contracts in this case will be financed through Wisconsin's Clean Water Fund,
which requires that financial assistance is only provided to a municipality "ifthe
financial assistance is used for a project that is the most cost-effective alternative
for the municipality without regard to financial assistance from the federal
govemment and this state." Wis. Stat. $ 281.58(8)(e). Contractors paid with funds
from the Clear Water Fund must also only earn a reasonable profit. See Wis.
Admin. Code $ NR 162.09(2). Plaintiffs therefore assert that the preference in
favor of local bidders cannot apply in this case because it would result in a
contract award that is not the most cost-effective and would provide unreasonable
profits for winning contractors. Plaintiffs also contend that for the same reasons,

the Bid Preference Ordinance can never apply to a project financed through the
Clean Water Fund.

Defendants argue that the requirement in Wis. Stat. $281.58(8) that
financial assistance is used for the most cost-effective alternative does not bar
application of the Bid Preference Ordinance to Clean Water Fund projects.
Defendants assert that $ 8 of Wis. Stat. $ 281.58 addresses certain types of
projects that are not eligible for funding, not the contract bidding process.

Therefore, the Defendants argue that the Plaintiffs do not have a reasonable
probabilify of success in proving that $281.58(8)(e) precludes application of the
Bid Preference Ordinance to municipal projects funded by the Clean Water Fund.

Finally, Defendants admit that $NR 162.09(2) of the Wisconsin Administrative
Code applies to the procurement process and contractors. However, Defendants
assert that the Plaintiffs' argument that the profits of the Defendant, MJ



Construction, Inc. would be unreasonable is unpersuasive because under that
logic, almost any profit could be unreasonable. The Defendants conclude that the
Plaintiffs therefore do not have a reasonable probability of success in proving that
application of the "Bid Preference Ordinance" would violate the Wisconsin
Administrative Code.

The court agrees with the Defenda¡ts' interpretation of Wis. Stat.

928 1.58(8Xe), which provides:

Financial assistance may be provided to a municipality for a project only if
the financial assistance is used for a project that is the most cost-effective
altemative for the municipality without regard to financial assistance from
the federal government and this state.

Subsection 8(e) says nothing about the procurement processes that recipients of
financial assistance must employ. Rather, that section basically provides that a
recipient shall not receive financial assistance if it chooses a more expensive type
ofproject that is eligible for f,rnancial assistance, when a less expensive type of
project that is not eligible for financial assistance would otherwise suffice. The
court agrees with the Defendants' interpretation that the statute refers to the most
cost-effective project, not the most cost-effective contractor or bidder. As the
Defendants point out, in order to accept the Plaintiffs' interpretation of the statute,
the court would have to disregard the whole last clause of the statute ("without
regard to financial assistance from the federal govemment and this state").

The court certainly agrees with the Plaintiffs as to the principle that
generally the purpose ofprocurement statutes is to ensure govemmental officials
do not waste or misuse taxpayer dollars by choosing a more expensive option. See

PRN Assocs. LLC v. Wis. Dept. of Admin, 2009 WI 53,n34. The Clean Water
Fund dictates that govemment officials should not choose a particular proj ect that
does not make good economic sense for the municipality, just because state or
federal dollars are available. But that is not the issue before this court - there is no
suggestion that these projects are not the most cost'effective proj ect altematives
for the municip ality.

Finally, while the court agrees with the Plaintiffs that any contractor
awarded a contract that was funded with loans from the Clean Water State

Revolving Fund are not entitled to eam unfair or unreasonable profits, the
Plaintiffs have presented the court with nothing to suggest that the Defendant, MJ
Construction, Inc., is somehow, de facto, earning an unfair or unreasonable profit
purely based upon the very slight preference it is receiving under Milwaukee's
"Bid Preference Ordinance". In fact, given that the Defendant, MJ Construction,
Inc., is subject to Milwaukee taxes, including its relatively high local real estate



taxes, at least in comparison to its out of county suburban and rural neighbors, it is
quite possible that such Defendant may be earning the same or even lower profits
at the end of the day - in any event, not unfair or unreasonable profits.

Conclusion

In conclusion, even though the court believes that the criteria of irreparable
harm and no other adequate remedy at law are satisfied, the court does not believe
that the Plaintiffs have a reasonable probability ofsuccess on the merits as to the
conÍacts at issue, the most crucial criterion in the court's opinion. Based upon the

simple plain meaning of the language of Milwaukee's "Bid Preference
Ordinance", and the uncontroverted facts of this case that the Defendant, MJ
Construction, Inc., is required to pay by contract, and has in fact consistently paid,
the real estate taxes at 8617 V/. Kaul Avenue, Milwaukee, Wisconsin, it is clear
that the Defendant, MJ Construction, Inc., qualifies as a local business enterprise
that is to receive a preference under Milwaukee's applicable ordinance. Further,
for the reasons set forth above, neither Wis. Stat. $281.58(8)(e) or Wis. Admin.
Code $NR 162.09(2) have been violated.

Finally, in light of the court's interpretation of Wis. Stat. $281.58(8)(e), the

court also necessarily finds no reasonable probability of success on the merits as to
the Plaintiffs' final argument that Milwaukee's "Bid Preference Ordinance"
cannot apply to any contract funded through the Clean Water State Revolving
Fund.

Given that this court has found that the Plaintiffs have no reasonable
probability of success on the merits in this matter, there is no reason why the

Temporary Restraining Order entered on October 5, 2009 should continue, or why
a temporary injunction should be granted.

ORDER

NOW THEREFORE, IT IS ORDERED, for the reasons set forth above,

that:

1. The Temporary Restraining Order entered in this matter on October 5,

2009 is hereby vacated; and

10



The Plaintiffs' motion for a temporary injunction in this matter is hereby
denied.

nsin, this 1114,¿ay ot ilAP¿orúq,zoog.

By the Court:

t-- \t ,.4- - v ¿\l'L

Honorable William S. Pócan
Circuit Court Judge, Branch 26


