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I INTRODUCTION.  

The circuit court held that that City of Milwaukee Sick Pay Ordinance, 

MCO §112, (the “Ordinance”) suffers from substantive and procedural defects, 

which render it unenforceable, invalid, and unconstitutional.  The circuit court’s 

conclusion is correct.  An ordinance enacted by direct legislation, is subject to the 

same requirements and limitations as any other municipal ordinance.  In addition, 

an ordinance enacted by direct legislation must comport with the specific 

procedures governing the direct legislation process.  The Ordinance fails on both 

grounds.   

The circuit court held the Ordinance unenforceable and invalid because the 

ballot question provided to the electorate was legally insufficient.   The circuit 

court also found that certain provisions of the Ordinance exceeded the City of 

Milwaukee’s (the “City’s”) police powers.  Lastly, the circuit court held that it 

could not redraft the Ordinance by severing the offending provisions.  These 

decisions are correct and should be upheld.   

Moreover, the Ordinance is preempted by three state and two federal laws. 

And, the Ordinance is unconstitutional because it impairs existing contracts, 

regulates extra-territorially and is impermissibly vague.  This Court should affirm 

the judgment – and it may do so on any of these grounds.   Doe v. GMAC, 2001 

WI App 199, ¶7, 247 Wis.2d 564, 635 N.W.2d 7 (“A respondent may advance on 

appeal, and we may consider, any basis for sustaining the trial court's order or 

judgment.”).   
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II STATEMENT OF ISSUES PRESENTED FOR REVIEW.  

A. Is the Ordinance invalid because it was not properly enacted 
pursuant to Wis. Stat. §9.20(6), i.e. was the ballot question legally 
insufficient?  

 
 The circuit court correctly answered this question, “Yes.” 

B. Is the Ordinance unconstitutional because its enactment exceeded 
the City’s police power?  

 
  The circuit court correctly answered this question, “Yes.” 

C. May a court sever invalid or unconstitutional provisions from an 
ordinance enacted by the ballot initiative provisions of Wis. Stat. 
§9.20? 

 
 The circuit court correctly answered this question, “No.”  

D. Is the Ordinance preempted by the Living Wage Act, Wis. Stat. Ch. 
104?  

 
 The circuit court incorrectly answered this question, “No.”  

E. Is the Ordinance preempted by the Worker’s Compensation Act, 
Wis. Stat. Ch. 102? 

 
The circuit court incorrectly answered this question, “No.” 
 
F. Is the Ordinance preempted by the Wisconsin Family Medical Leave 

Act, Wis. Stat. §103.10? 
 
The circuit court incorrectly answered this question, “No.”  
 
G. Is the Ordinance preempted by the federal National Labor Relations 

Act? 
 
The circuit court incorrectly answered this question, “No.” 
 
H. Is the Ordinance preempted by the federal Labor-Management 

Relations Act? 
 
The circuit court incorrectly answered this question, “No.”  
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I. Is the Ordinance void because it is an unconstitutional impairment of 

existing contracts? 
 
The circuit court incorrectly answered this question, “No.” 
 
J. Is the Ordinance void because it unconstitutionally regulates 

activities outside the borders of the City? 
 
The circuit court incorrectly answered this question, “No.” 
 
K. Is the Ordinance void because it is unconstitutionally vague? 
 
The circuit court incorrectly answered this question, “No.” 
 

III STATEMENT ON ORAL ARGUMENT AND PUBLICATION.  

 Oral argument is warranted to ensure that the issues presented in this case 

are fully developed.  Publication is warranted because the development of a robust 

body of published case law addressing the issues presented is necessary.  This is 

particularly true here because 9to5, a special interest group, has exerted local 

political pressure in an attempt to impermissibly regulate labor issues of state and 

national concern.    

IV STATEMENT OF THE CASE.  

MMAC agrees with 9to5’s statement of the case with two exceptions.  

First, 9to5 misrepresents the City’s position.  9to5 states, “The City and 9to5 

defended the enactment of the Ordinance and its validity, opposing, MMAC’s 

motion for summary judgment.” (9to5, 3.)  The City did not defend the validity of 

the Ordinance.  The City distanced itself from the Ordinance and took no position 

on two of MMAC’s arguments, one of which formed the basis of the judgment.  
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(R. 96-2 (“The City did not choose to enact the Ordinance, and instead placed it on 

the ballot … The City will not be briefing or taking a position on Counts V and VI 

…”.))   

 Second, 9to5’s statement of the case failed to note that the City did not 

oppose the temporary injunction; instead, the City argued “that it is in the best 

interest of [the City] to have this injunction …”. (R. 106-26).    

V STANDARD OF REVIEW. 

This case was decided on summary judgment.  This Court reviews that 

decision “independently;” “without deference to the trial court, but benefiting 

from its analyses.” Schaul v. Kordell, 2009 WI App 135 ¶9, -- Wis.2d --, -- 

N.W.2d --.   

VI ARGUMENT. 

The circuit court held the Ordinance was invalid, unconstitutional and 

unenforceable because the ballot question failed to adequately describe the 

Ordinance and because the Ordinance was without a rational basis.  Further, the 

circuit court held that the Ordinance was not severable. (App. 101-38).  These 

holdings are correct and should be affirmed.  Moreover, the Ordinance is 

preempted by state and federal laws and is unconstitutional because it impairs 

existing contracts, regulates extra-territorially and is impermissibly vague.  This 

Court should affirm – and it may do so on any of the following grounds.    
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A. The Ballot Questioned Was Insufficient.   

The City did not enact the Ordinance.  Instead, the Ordinance was enacted 

via ballot initiative pursuant to Wis. Stat. §9.20.  The people’s right to legislate via 

ballot initiative is limited:   

In Wisconsin, the right of initiative is not reserved to the people in the constitution. 
Rather, by the adoption of the state constitution, the people of Wisconsin delegated all 
rights of lawmaking to the Wisconsin Legislature. Wis. Const. art. IV, §1. Therefore, in 
Wisconsin, initiative is a creature of statute and its use must comport with the 
requirements established by the legislature, both for direct action legislation and for the 
specific area of legislation in which initiative is attempted.  
 

Heitman v. City of Mauston, 226 Wis.2d 542, 547-48, 595 N.W.2d 450 (Ct. App. 

1999); Wis. Stat. §9.20.   

1. The Circuit Court Correctly Determined That The Ballot 
Question Was Legally Insufficient.  

The enactment of the Ordinance did not comport with the requirements of 

§9.20 because the ballot question was wholly insufficient.   A ballot must contain 

“a concise statement of [the proposed ordinance’s] nature … together with a 

question permitting the elector to indicate approval or disapproval of its adoption.”  

Wis. Stat. §9.20(6).  The failure to meet this standard is fatal.  State ex rel. 

Thompson v. Zimmerman, 264 Wis. 644, 657-60, 60 N.W.2d 416 (1953).   

A ballot question “must reasonably, intelligently, and fairly compromise or 

have reference to every essential of the amendment.”  Id. at 659 (citing, State ex 

rel. Ekern v. Zimmerman, 187 Wis. 180, 201, 204 N.W. 802 (1925)).1   The failure 

                                              
1 The requirements for the ballot question for a constitutional amendment are not found in 
§9.20(6), however, the relevant statutory requirements are identical.  Compare Wis. Stat. §6.23(8) 
(1953) (now §5.64(2)(am)) with Wis. Stat. §9.20(6).   
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to “present the real question …[or the presentation] by error or mistake of an 

entirely different question” renders a constitutional amendment invalid.  Id.  The 

court summarized the rational for the requirement of an accurate ballot question 

stating that this “principal and essential criterion consists in a submission of a 

question or a form which has for its object and purpose an intelligent and 

comprehensive submission to the people, so that the latter may be fully informed 

on the subject upon which they are required to exercise a franchise.”  Id.   

Here, the ballot contained the following combined question and concise 

statement:   

Shall the City of Milwaukee adopt Common Council File 080420, 
being a substitute ordinance requiring employers within the city to 
provide paid sick leave to employees? 
 

(S.App. 212-13). The circuit court correctly held this question failed the “concise 

statement test” because it did not “reasonably, intelligently and fairly” inform the 

voters that the Ordinance requires employers to provide paid sick leave so an 

employee may “seek relocation due to domestic or sexual violence or stalking” 

and “take legal action, including preparing for or participating in any civil or 

criminal legal proceedings related to or resulting from the domestic or sexual 

violence.”  MCO §112-5.1; (App. 104-12).   The circuit court’s conclusion is 

correct.   

 As the circuit court correctly noted, these provisions “must either be 

mentioned in the ballot question, see Thompson, 264 Wis. at 660, or implicitly 

covered within the term “sick leave,” see Ekern, 187 Wis. at 201.”  (App. 108 
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(citations in original)).   The text of the ballot question does not mention domestic 

violence, sexual violence or stalking nor does it explain that an employee can take 

paid “sick leave” to “seek relocation due to domestic or sexual violence or 

stalking” or “take legal action, including preparing for or participating in any civil 

or criminal legal proceedings related to or resulting from the domestic or sexual 

violence.”  Accordingly, the ballot question could only be sufficient if Milwaukee 

electors would understand “sick leave” to include time off for these reasons.  (Id.)  

The circuit court concluded they would not.  The circuit court’s reasoning is 

sound: 

This Court must first define the boundaries of “sick leave.”  Our legislature has 
previously defined “sick leave” in terms of University of Wisconsin System employment 
as “[l]eave of absence…owing to sickness.”  Wis. Stat § 36.30.  University of Wisconsin 
System sick leave is further defined in the Wisconsin Administrative Code: 

 
Sick leave refers to absences of faculty, academic staff and limited appointees of 
the university of Wisconsin system due to personal illness, injury, disability or 
pregnancy as well as attendance on a member of the immediate family of the 
employee whose condition or death requires the employee’s direct care, if such 
absences are being charged against the employee’s accumulated sick leave 
credits. 

 
Wis. Admin. Code § UWS 19.01 (emphasis added).  Our legislature established the sick 
pay accrual rate for appointed authorities using similar wording, describing the benefit as 
“[l]eave of absence with pay owing to sickness.”  Wis. Stat. § 230.35(2).  These 
definitions comport with the dictionary definition of “sick leave:”  “an absence from 
work permitted because of illness.”  MERRIAM-WEBSTER’S COLLEGIATE 
DICTIONARY 1089 (10th ed. 1997).2  Illness is defined as “an unhealthy condition of 
body or mind.”  Id. at 577.  Each of these definitions illustrate how “sick leave” refers to 
a particular condition. 
 

                                              
2 Courts may use a dictionary in order to determine the common meaning of a word; 
however, this does not mean the word is ambiguous.  State v. Sample, 215 Wis. 2d 487, 
499-500, 573 N.W.2d 187 (1998). (Footnote in original) [Accord ROBERT’S DICTIONARY 
OF INDUSTRIAL RELATIONS, 669 (3rd Ed 1986)(“sick leave” is “time allowed off from 
work to an employee because of illness, accident or some other incapacity.”)]   
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By contrast, domestic abuse, sexual assault, and stalking refer to acts perpetrated 
upon a victim.  The Ordinance borrows the definitions of “domestic abuse” and “sexual 
assault” from the state legislature.  MCO §§ 112-1.3 and 112-1.8; see Wis. Stat. §§ 
968.075(1)(a) and 940.225.  Domestic abuse is defined by a list of acts “engaged in by an 
adult person against his or her spouse or former spouse, against an adult with whom the 
person resides or formerly resided or against an adult with whom the person has a child in 
common.”  Wis. Stat. § 968.075(1)(a).  Likewise, each of the four degrees of sexual 
assault involves sexual contact or sexual intercourse with another person.  See  Wis. Stat. 
§§ 940.225(1) – (3m).  …As with domestic abuse and sexual assault, stalking involves 
the conduct of at least one person against another person. 
 

While the effects of domestic abuse, sexual assault, and stalking (e.g., physical 
injury, mental trauma) may qualify for the treatment provisions of sick leave, the acts 
themselves are not conditions.  Likewise, the provisions regarding relocation and taking 
legal action are responses to crimes perpetrated by a third party.  By contrast, sick leave 
traditionally involves an illness to the employee regardless of the condition’s origin.  The 
legislature has recognized these distinctions by placing its provisions regarding domestic 
abuse, sexual assault, and stalking in the criminal law statutory scheme, whereas the “sick 
leave” provisions are found in employment statutory schemes.  See Wis. Stat. chs. 938-
951 (Crimes) and chs. 967 – 980 (Criminal Procedure); compare with Wis. Stat. chs. 36-
39 (Higher Education) and ch. 230 (State Employment Relations).  These distinctions are 
significant, and they create a separate primary issue within the Ordinance. 
 

In instances where the direct legislation covers more than one primary issue, 
those separate issues must be parsed into separate phrases within the ballot question or 
voted upon individually.  See Thomson, 264 Wis. at 657 (“We consider that a 
constitutional change in the individuals to be counted is not a detail of a main purpose to 
consider area in senate districts but is a separate matter which must be submitted as a 
separate amendment.”).  In Thomson, our supreme court determined that the ballot 
question for a proposed amendment regarding reapportioning senate districts “did not 
present the real question but by error or mistake presented an entirely different one.”  Id. 
at 660. 

 
*** 

 
Using Thomson as a guideline, this Court holds the term “sick leave” does not 

reasonably, intelligently, and fairly comprise or  reference domestic violence, sexual 
violence and stalking.  Even if this Court held otherwise, this Court still holds that “sick 
leave” does not reasonably, intelligently, and fairly comprise or reference relocation or 
pursuit of a legal action in response to such occurrences.  These provisions are not details 
of the main purpose of the Ordinance, but separate matters which must be detailed in the 
concise statement voted upon on a different direct legislation ballot.  Thomson, 264 Wis. 
at 657.  Thus, the true intent of the voter could not be elicited for the purposes of direct 
legislation. 

 
(App. 108-12). 
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The circuit court applied the proper test and reached the correct result.  This 

Court should affirm.3  

2. 9to5 Offers No Valid Reason To Reverse The Circuit 
Court.  

a. Wisconsin Statute §5.01 Is Inapplicable. 

9to5 claims that Wis. Stat. §5.01 requires that this Court find the ballot 

question was sufficient.  Section 5.01 is inapplicable. Section 5.01 excuses a 

“failure to comply with some of the” provisions of chapters 5 through 12 only as 

far as “the will of the electors … can be ascertained …”.  Id.  But, it is the very 

insufficiency of the ballot question that makes it impossible to ascertain the will of 

the electorate. Thus, §5.01 is inapplicable.  

b. The Opinions Of The AMA Are Irrelevant. 

9to5 also cites to materials from the American Medical Association’s 

(“AMA”) website.  These materials were never submitted to the circuit court, are 

outside the record and should not be considered. See Wirth v. Ehly, 93 Wis.2d 433, 

443-44, 287 N.W.2d 140 (1980)(generally, court will not consider factual issues 

raised for the first time on appeal), superseded on other grounds by Wis. Stat. § 

895.52.  Additionally, they do not address the question that is actually before this 

Court.  The question is not whether certain doctors believe it is important for a 

victim of domestic violence to relocate or participate in legal proceedings.  The 

question is whether the average Milwaukee voter would understand “sick leave” to 
                                              
3 Indeed, it appears the Common Counsel did not intend for the ballot question to stand alone. 
The resolution placing the Ordinance on the ballot directed the clerk print the question AND a 
“concise statement of the nature of” the Ordinance on the ballot. (S.App. 212-13).  
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encompass these activities. These materials are irrelevant to that inquiry.  

Moreover, these materials do not address the phrase “sick leave,” nor do they 

discuss what “sick leave” does or does not include.  (App. 147-55).   

c. Un-enacted Bills From Foreign Jurisdictions Are 
Irrelevant. 

9to5 also cites to pending legislation in other jurisdictions in an attempt to 

avoid the probative value of the Wisconsin legislature’s placement of domestic 

violence, sexual assault and stalking in the criminal code – not the labor code.  

(9to5,  9).  9to5’s attempt fails.   

First, the circuit court’s reliance on Wisconsin’s statutory scheme is 

appropriate. Indeed, “the people of the state … are presumed to be familiar with 

the elements of the Constitution and with the laws.” Ekern, 187 Wis. at 187.  

There is no corresponding presumption regarding un-enacted bills from foreign 

jurisdictions.  9to5’s suggestion that Milwaukee electors were cognizant of a bill 

pending in Alaska is ridiculous.   

Second, these un-enacted bills should be recognized for what they are:  

attempts to fundamentally redefine sick leave. These bills seek to expand the 

definition of sick leave beyond its common definition.  The California bill is 

illustrative.  Its “Legislative Counsel’s Digest” explains that paid sick leave is 

mandated for two uses: “[1] diagnosis, care, or treatment of health conditions of 

the employee or an employee’s family member, or [2] for leave related to 

domestic violence or sexual assult.”  (App. 206 (brackets added)).  If the common 
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understanding of sick leave already included leave related to domestic violence or 

sexual assult, there would have been no reason to highlight it in the summary.   

d. The Text Of the Ballot Question – Not Extrinsic 
Materials – Controls. 

9to5 attempts to rehabilitate the ballot question via the legal notices 

published by the City.  9to5 cites cases in which courts looked outside the ballot 

question to the materials made available to the public, however, the law is clear: 

the language on the ballot, not the notices, is controlling.   State v. People’s State 

Bank, 272 Wis. 2d 614, 622, 76 N.W.2d 370 (Wis. 1956)(“The ballot was what the 

electors came directly in contact with.  They presumably read the question as it 

appeared thereon and it is natural to assume that the question on the ballot was 

controlling.”)   

This Court, like the circuit court, should not jettison the holding or the 

reasoning of People’s State Bank.  First, the cases cited by 9to5 were decided 

prior to People’s State Bank.  Thus, People’s State Bank is controlling.  Second, 

they are easily distinguishable from the present case. The cases cited by 9to5, 

involved extraordinary efforts to inform the public of the scope of the proposed 

ordinances.  In City of Milwaukee v. Sewerage Comm’n of the City of Milwaukee, 

a copy of the ordinance was sent to every household in the voting municipalities, 

268 Wis. 342, 358-59, 67 N.W.2d 624 (1954), and in State ex rel. Oaks v. Brown, 
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the entire text of ordinance was printed on the ballot, 211 Wis. 571, 249 N.W. 50 

(1933).4  Here, the City did only the required minimum.  (S.App. 236-82). 

Third, People’s State Bank is the better reasoned case.  The Court reasoned 

“[t]here is no way of knowing how many electors read the explanation [i.e. 

notice], but it is inconceivable that as many as 45,000 electors would read it …”.  

Id. at 621.  Here, 228,248 people voted on this insufficient ballot question and it is 

just as “inconceivable” that they read the notices. 

e. Relocation And Participation In Civil and Criminal 
Court Proceedings Are Not Merely “Details.”   

9to5 argues the ballot question did not need to inform voters that it 

mandated paid leave for relocation and participation in legal proceedings 

stemming from stalking and domestic or sexual violence because such activities 

are mere details. (9to5, 10-13).  As the circuit court’s analysis demonstrates, such 

activities are not within the common understanding of “sick leave.” Thus, they are 

not mere details; they are “primary” issues that must be set forth on the ballot.  

Thompson, supra. 

9to5’s cases are inapposite. State ex rel. Elliot v. Kelly and Morris v. Ellis 

involved scrivener’s errors, which did not effect the presentation of the issue.  154 

Wis. 482, 143 N.W. 153 (1913)(scrivener’s error misstated title of proposed new 

city officer); 221 Wis. 307, 266 N.W. 921, 9424-25 (1936)(question asked if the 

                                              
4 9to5 also cites Ekern, 187 Wis. 180. Ekern is inapposite on this issue. Ekern did not address the 
validity of the ballot question.  Instead, the Ekern Court explained the ballot question standard in 
determining the scope of a constitutional amendment.  
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issue should be put to a referendum BUT also contained a sufficient question).  

State ex rel. Spaulding v. Elwood, 12 Wis. 551, 558 (1860), did not discuss the 

concept of detail versus primary issue. Rather, Spaulding considered the 

legitimacy of a vote when the ballots did not contain the exact wording proscribed 

by the legislature. Id.  

f. Conclusion. 

The circuit court applied the correct test and reached the correct result.  

This Court should affirm.    

3. Affirmance Is Warranted Because the Ballot Question 
Was Insufficient In Other Respects.   

In addition to the fatal flaws recognized by the circuit court, the ballot question 

was insufficient for the following reasons:   

• The ballot language provided no information regarding the amount of paid 
time off mandated.   

 
• The ballot language identifies the wrong employers.  The ballot language 

stated that the Ordinance would require only “employers within the city to 
provide paid sick leave to its employees.”  (S.App. 212-13 (emphasis 
added)).  This is the exact opposite of what the Ordinance actually requires.  
The Ordinance requires that paid sick leave be provided to all employees 
who work in the City regardless of the location of their employer.  MCO 
§§112-1.3, 112-1.4, 112-3.  

 
• The ballot question did not inform voters that the Ordinance imposes a 

confidentiality requirement that is stricter than state and federal medical 
privacy laws. The Ordinance requires consent for any disclosure regarding 
the use of sick leave to a third party.  MCO §112-13.  State and federal 
laws, however, contain exceptions for disclosures pursuant to a Court order.  
See Wis. Stat. §§51.30(4)(a)-(b); 146.82(1)-(2); 252.15(5) & 45 CFR 
§164.512(e)(1)(i). 

 
These additional infirmities require affirmance. Doe, 2001 WI App 199 at ¶7.  
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B. The Ordinance Is Not A Valid Exercise Of The City’s Police 
Powers. 

1. The Circuit Court Correctly Held That The Ordinance 
Exceeded The City’s Police Powers.    

9to5’s claims that the circuit court recognized, but failed to apply the legal 

standard for determining if the Ordinance is a valid exercise of the City’s police 

power.  9to5 asserts that the specific provisions of the Ordinance need only bear 

some rational relationship to any possible objective of the City.  (9to5, 18).  9to5 

misunderstands the standard.  Under the standard, the provisions of the Ordinance 

must be rationally related to the purpose of the Ordinance:  

[When] faced with a challenge to an [ordinance] under the rational basis test, the Court 
should ask, first, what the purposes of the [ordinance] are, and second, whether the 
[ordinance] is rationally related to the achievement of those purposes.  

 
State ex rel. Grand Bazaar Liquors, Inc. v. City of Milwaukee, 105 Wis.2d 203, 

214, 313 N.W.2d 805 (1982); Ferdon ex rel. Pertucelli v. Wis. Patient Comp. 

Fund, 2005 WI 125 ¶77, 284 Wis.2d 573, 701 N.W.2d 440 (“For judicial review 

under rational basis to have any meaning, there must be a meaningful level of 

scrutiny, a thoughtful examination of not only the legislative purpose, but also the 

relationship between the legislation and the purpose.”); accord 5 McQuillin, The 

Law of Municipal Corporations, §18.6 (3rd ed. 2004)(“it is manifest that if there is 

no substantial connection between the assumed purpose of an ordinance and the 

end to be accomplished, it is unenforceable.”).   

 The circuit court properly applied this two pronged approach.  (App. 123-

30).  The necessary result is that the provisions related to time off for relocation or 

 14  



 

attending to legal proceedings stemming from domestic or sexual violence and 

stalking are not rationally related the objective of the Ordinance.  (Id.)   

 The circuit court determined the purpose of the Ordinance by looking at the 

whereas clauses of the legislation.  This approach is correct.  Ferdon, 2005 WI 

125, ¶¶86-87.  This analysis of the whereas clauses demonstrates that the purpose 

of the Ordinance is mandated paid time off for the diagnosis, care, or treatment of 

health conditions of the employee or an employee’s family member. 5  (App. 139-

41).  Indeed, the whereas clauses contain countless references to the effects of 

“illness,” “sickness,” exposing co-workers and the public to germs and disease, ill 

effects on the populace when parents to keep cannot afford to keep sick children 

home from school, etc.  (Id.)  Noticeably absent from the whereas clauses is any 

reference, finding, or comment that “sick leave” does or should extend to time off 

for relocation or attending to legal proceedings stemming from domestic or sexual 

violence and stalking. 

 The second step of the analysis requires the Court to determine if the 

provisions of the Ordinance are rationally related to its purpose. Grand Bazaar, 

105 Wis. at 214; Ferdon, 2005 WI 125, ¶¶77, 97-176; 5 McQuillin, §18.6.  This 

Court “need not, and should not, blindly accept the claims of the legislature. 

…[;instead,] … there must be a meaningful level of scrutiny, a thoughtful 

                                              
5 The Ordinance’s title confirms this:  “Paid Sick Leave for Employees Provided by Employers.”  
MCO §112.   
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examination of … the relationship between the legislation and the purpose.” 

Ferdon, 2005 WI 125 ¶77; Grand Bazaar, 105 Wis.2d at 209. 

The circuit court rightly noted that nothing in the record supports the 

proposition that the provisions requiring paid time off for “relocation or attending 

to legal proceedings stemming from domestic or sexual violence and stalking” are 

rationally related to the purposes of the Ordinance.  (App. 128, 130). 9to5 cites to 

the AMA materials and to some of its campaign literature in an attempt to avoid 

this conclusion.  Neither creates the missing link.  Again, the test is not what the 

AMA thinks; rather, the question is whether a “reasonable person” would find that 

there is a rational relationship between the provisions and the purpose “regardless 

of the testimony and evidence in the record.” Grand Bazaar, 105 Wis.2d at 210.  

There is absolutely no basis for holding that the average Milwaukee resident 

would view “sick leave” to encompass relocation or participation in civil or 

criminal proceedings.  Further, the AMA materials do not discuss “sick leave.”  

The average Milwaukee voter, assumed to be familiar with the laws of this state, 

Ekern, 187 Wis. at 187, would view domestic violence, sexual assault and stalking 

and any resulting relocation or legal proceedings as outside the scope of a labor 

regulation such as the Ordinance.   

Moreover, the “research” 9to5 cites does not contain a single scrap of 

evidence that paid leave is necessary for a victim to relocate and participate in 

legal proceedings.  Instead, all 9to5 manages is an unsupported statement that 

employees “may only be able to access these services during their regularly 
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scheduled work hours.”  (9to5, 20).  Such bald declarations are not enough. See 

Ferdon, 2005 WI 125 at ¶¶106-129 (cap on economic damages was not rationally 

related to lowering medical malpractice premiums despite legislature’s 

“declaration” that “malpractice insurance costs are fueled by large judgments and 

settlements.”)   

The circuit court correctly observed that any holding that the provisions are 

rationally related would have to be so broad that it “would eradicate the tenants of 

police power review and open the floodgates to any provision that is even 

tangentially related to the stated objective of public welfare, health, safety and 

prosperity.”  (App. 130); accord Grand Bazaar, 105 Wis.2d at 209 (“The rational-

basis standard of review is not a toothless one.”); Ferdon, 2005 WI 125 at ¶77 

(“judicial deference … and the presumption of constitutionality does not require a 

court to acquiesce in the constitutionality of every statute.”) 

The provisions related to relocation and participation in legal proceedings 

are not rationally related to the purposes of the Ordinance. The Court should 

affirm.   

2. The Entire Ordinance Lacks A Rational Basis.   

The Ordinance fails the rational basis test on an even more basic level.  A 

municipality is not free to legislate on any topic that might arguably fall within 

some amorphous concept of the general welfare.  Instead, “[a] reasonable exercise 

of the police power is one required by public necessity, and public necessity is the 
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limit of the legitimate exercise of the power.” McQuillin, §24.9; Grand Bazaar, 

105 Wis.2d at 214.   

In letters dated August 6, 2007 and July 11, 2008, the City Attorney 

recognized this limitation on the City’s power to enact a sick pay ordinance. 

(S.App. 170-86).  The August letter specifically noted that the “legislative findings 

will determine the permissible scope of any ordinance requiring that private sector 

employers provide paid sick leave to their employees.” (S.App. 180).   

Such fact finding did not take place. 9to5 has attempted to avoid this fact 

by claiming the factual findings are found in: the whereas clauses of the 

Ordinance, testimony at the July 21, 2008 hearing of the Common Council’s 

Judiciary and Legislation Committee, and its issue advocacy materials. 9to5’s 

assertion fails.  First, the whereas clauses do not establish a public necessity for 

paid leave. These findings provide no data or citations to data and amount to 

nothing more than generalizations.  (App. 139-41). This is not enough.  See 

Ferdon, 2005 WI 125 at ¶¶106-129 (legislative declaration that “malpractice 

insurance costs are fueled by large judgments and settlements” insufficient).   

Further, the statements never address: (1) why 72 hours (or 40 hours for 

small businesses) is the necessary amount of paid time off, (2) any need to 

discriminate between large and small businesses, or (3) why 10 employees is the 

appropriate cut off for such a distinction.  The “findings” are insufficient.  (Id.) 

Second, the testimony at the July 21, 2008 hearing does not supply the 

missing rational basis.  The Committee made no findings and the testimony was 
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little more than pleas from issue advocacy groups and a few testimonials.  (R. 93, 

Ex. A).   

Third, the literature that 9to5 distributed should be seen for what it is: 

campaign literature being used as a post hoc attempt to justify the Ordinance.  See 

Grand Bazaar Liquors, 105 Wis.2d at 211 (“the Court should receive with some 

skepticism post hoc hypotheses about legislative purposes, unsupported by 

legislative history”).  Further, a review of these materials further demonstrates the 

lack of any rational basis.  9to5’s study (S.App. 150) found that the average use of 

sick leave by all U.S. employees is 2.7 days per year. Thus, there is no rational 

basis for requiring large businesses to provide 72 hours and small business to 

provide 40 hours. Clark Oil v. City of Tomah, 30 Wis.2d 547, 141 N.W.2d 299 

(1966)(overturning ordinance prohibiting deliveries of petroleum by trucks 

exceeding 1,500 gallons because there was no rational basis for picking 1,500 

gallons as the limit); Grand Bazaar, supra, (invalidating ordinance requiring 

additional licensing if a business generated 51% of its revenue from liquor sales 

because there was no rational basis for picking 51%); Ferdon, 2005 WI 125 at 

¶¶106-129. 6

Moreover, many of the statistics cited are not Milwaukee specific, are 

outdated and should not be considered. Ferdon, 2005 WI 125 at ¶114 (“A past 

crisis does not forever render a law valid.”)  The claim that 2 of 5 mothers of 

                                              
6 Not surprisingly, 14 neighboring communities have come to the conclusion that there is no 
public need for mandated paid sick leave. (S.App. 195-211).   
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asthmatic children have no paid sick days comes from two national surveys 

conducted sometime prior to August 1995.7  (S.App. 283-84).  Further, the 

usefulness of the statistic itself is questionable as it does not address the access to 

paid sick leave of any caregivers other than mothers. (Id.) Likewise, the claim that 

1 in 4 parents has missed an asthmatic child’s medical appointment due to work, is 

a national statistic that is more that seven years old.  (S.App. 293-94).  And, 9to5’s 

“fact sheet” misrepresents the findings when it states that 28% of “parents of an 

asthmatic child missed one of their child’s medical appointments.”  The 

underlying study looked only at low-income families in a single city: San Antonio, 

Texas.  (S.App. 285-92).  The entire Ordinance is without a rational basis.   

C. The Circuit Court’s Determination That The Provisions Of The 
Ordinance Are Not Severable Is Correct. 

The circuit court held it could not sever the offending portions of Ordinance 

(App. 136-38).  This Court should affirm.  The circuit court concluded severability 

was not appropriate based on the lack of a severability clause in the Ordinance, the 

text and legislative history of Wis. Stat. §9.20 and the recognition that a court’s 

role is properly reserved only to determining if direct legislation is constitutional.  

(Id.)  This analysis is sound.   

Section 9.20(8) prohibits the mayor from vetoing an ordinance enacted by 

initiative and imposes a two-year prohibition on repeal or amendment by the 

common council.  Wis. Stat. §9.20(8).  Likewise, §9.20(4) prohibits the common 

                                              
7 While unpaid, such time off is protected by the WFMLA and the FFMLA.   
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council from altering a proposed ordinance before enacting it or placing it on the 

ballot.  Wis. Stat. §9.20(4).  These prohibitions have been in every version of the 

direct legislation statute since it was enacted in 1911.  (App. 137).  These 

prohibitions evidence a legislative intent that direct legislation must stand or fall in 

its entirety.  That together with the general policy that a court may not substitute 

its own judgment for that of the legislature (or the people), see e.g. Town of Rhine 

v. Bizzell, 2008 WI 76 ¶26, 311 Wis.2d 1, 751 N.W.2d 780, yields the conclusion 

that severability is not proper.   

 9to5 argues that MCO §50-17, a general severability clause found 

elsewhere in the Milwaukee Code, should be applied because “there is no 

indication that the Common Council intended to distinguish between ordinances 

… passed by the Council and those passed by voter initiative …”.  (9to5, 27).  

9to5 is wrong. The final sentence of MCO §50-17 states: 

It is hereby declared to be the intent of the common council that such 
remaining portion would have been adopted had such 
unconstitutional or invalid provisions, sentence, clause, section, part 
or application not been included therein. 
 

MCO §50-17.  Thus, the general severability clause applies only to Ordinances 

enacted by the common council.  It is impossible for the Common Council to have 

“intended” to adopt the constitutional portions when it did not adopt the whole. 8   

                                              
8 9to5’s complaint that the City Clerk told them to remove a severability clause in the Ordinance 
is irrelevant.  The City Clerk is not authorized to make the legal determination of whether the 
general severability clause is applicable to direct legislation.  Further, the removal of a 
severability clause is more than the simple formatting issues that are within the Clerk’s purview.   
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Further, the existence of a severability clause is not determinative of 

whether a court may sever offending provisions.  Instead, there must be evidence 

that the legislative body would have enacted the Ordinance in the absence of the 

severed parts. Madison v. Nickel, 66 Wis.2d 71, 80, 223 N.W.2d 865 

(1974)(severability clause is not controlling).  Thus, even if the general clause did 

somehow apply, it does not provide any evidence of the voters’ intent.   

There is no indication that the voters intended to enact the legislation absent 

the offending provisions.  The version of the Ordinance submitted to the people 

via public notices did not contain a severability clause. (App. 139-46).  Even if it 

had, there is no way to know if the voters read the notices; indeed, the law 

presumes they did not.  People’s State Bank, supra.  Further, severance is 

inappropriate because it is impossible to know if an elector voted for the Ordnance 

because of one of the invalid provisions and how that elector would have voted in 

the absence of that provision. Durell v. Celebrezze, No. 80AP-656, 

1980WL353759 *6 (Ohio Ct. App. 1980)(“the doctrine of severability” is 

inapplicable to direct legislation because it is “impossible to determine after the 

fact whether the initiative passed” because of the constitutional provisions or the 

unconstitutional provisions); cf. Rogers v. Heller, 18 P.3d 1034, 1039-40 (Nev. 

2001)(court should not sever an unconstitutional provision of proposed initiative 

because “the whole theory of initiative legislation [is] based upon the security that 

the legislation … shall be voted upon … without interference, revision, or 

mutilation by any official or set of officials.”); State ex rel. Hazelwood Yellow 

 22  



 

Ribbon Committee v. Klos, 35 S.W.3d 457, 471, (Mo. Ct. App. 2001)(“impossible 

… to” determine intent); Taxpayer Protection Alliance v. Arizonans Against 

Unfair Tax Schemes, 199 Ariz. 180, ¶7, 16 P.3d 207 (2001)(court is without power 

to sever provisions of proposed initiative).   

9to5 also cites to Alaska and California cases, which hold a Court may 

sever direct legislation.  (9to5, 26).  These cases and their reasoning are 

inapposite.  First, all four cases involved legislation that contained severability 

clauses and the courts’ analysis relied, inter alia, on that fact.  Alaskans for a 

Common Language, Inc. v. Kritz, 170 P.3d 183, 209 (Alaska 2007); Gerken v. 

Fair Political Practices Com., 863 P.2d 694, 698 (Cal. 1993); Santa Barbara Sch. 

Dist. v. Superior Court, 530 P.2d 605, 618 (Cal. 1975); McMahan v. San 

Francisco, 26 Cal.Rptr.3d 509, 512-513 (Cal. Ct. App. 2005). 

Second, the people of Alaska and California reserved the legislative power 

to themselves.  Alaska Constitution Arts. XI §1, XII §11; California Constitution, 

Art. II, §§8-11.  The people of Wisconsin did not.   Heitman, 226 Wis.2d at 547-

48 (“the people of Wisconsin delegated all rights of lawmaking to the Wisconsin 

Legislature.”)  The difference between a constitutionally reserved right to legislate 

and a statutory grant of legislative power is dramatic.  Id.  The latter is limited and 

can be revoked by the legislature at any time and for any reason.  cf. DeRosso 

Landfill Co. v. City of Oak Creek, 191 Wis.2d 46, 50-51, 528 N.W.2d 468 (Ct. 

App. 1995), overruled on other grounds, 200 Wis. 2d 642, 547 N.W.2d 770 
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(1996).  Thus, the circuit court’s refusal to sever invalid provisions from the 

Ordinance was the correct decision. 9

D. The Ordinance Fails Because It Is Preempted By State and 
Federal Labor Laws. 

The judgment and permanent injunction should be affirmed for the 

following additional and independent reasons. Doe, 2001 WI App 199 at ¶7. 

1. The Ordinance Is Preempted By State Laws.   

The City’s statutory legislative power is limited and can be revoked by the 

state legislature at any time and for any reason.10  DeRosso, 191 Wis.2d at 50-51.  

An ordinance is preempted if: 

(1) the legislature has expressly withdrawn the power of the municipality to act; 
(2) the ordinance logically conflicts with the state legislation; (3) the ordinance 
defeats the purpose of state legislation; or (4) the ordinance violates the spirit of 
the state legislation.   
 

Apartment Association of South Central Wisconsin, Inc., v. Madison, 2006 WI 

App 192, ¶13, 296 Wis.2d 173. 

a. The Ordinance Is Preempted By The Living Wage 
Act. 

The Ordinance is preempted because it establishes a local living wage; 

something the legislature has “expressly withdrawn the power of the” City to do.  

Wis. Stat. §104.001(1)&(2): 
                                              
9 9to5 also claims that the Wisconsin Supreme Court has deemed California cases persuasive on 
this issue.  (9to5, n.3 (citing State ex rel. Althouse v. City of Madison, 79 Wis.2d 97, 255 N.W.2d 
449 (1977)).  Althouse, however, did not hold that California law was persuasive on all matters of 
direct legislation.  Instead, Althouse agreed with California law only on the issue of whether a 
court may enjoin a governmental official from placing an initiative on the ballot.   

10 There is no dispute that this case is unrelated to the City’s Constitutional Home Rule Powers. 
Article IX, §3.   
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Statewide concern; uniformity. (1) The legislature finds that the provision of a 
living wage that is uniform throughout the state is a matter of statewide concern 
and the enactment of a living wage ordinance by a city, village, town or county 
would be logically inconsistent with, would defeat the purpose of, and would go 
against the spirit of this chapter.  Therefore, this chapter shall be construed as an 
enactment of statewide concern for the purpose of providing a living wage that is 
uniform throughout the state. 
 
(2) A City, village, town, or county may not enact and administer an ordinance 
establishing a living wage. …  

 
The statutory definition of “living wage” is not limited to the hourly rate; 

instead, “living wage” means: “compensation for labor paid, whether by time, 

piecework, or otherwise, sufficient to enable the employee receiving the 

compensation to maintain himself or herself under conditions consistent with his 

or her welfare.”  Wis. Stat. §104.01(5).  Likewise, “wage” is defined as: “any 

compensation for labor measured by time, piece or otherwise.”  Wis. Stat. 

§104.01(8).  “Compensation” is not defined in the statutes, however, Black’s 

defines compensation as: “Remuneration and other benefits received in return for 

services rendered …”. BLACK’S LAW DICTIONARY at 277 (7th ed. 1999)(emphasis 

added).  Thus, “living wage” means anything received in return for labor, 

including the hourly rate and other “benefits,” such as paid leave to deal with non-

work issues. 

Here, paid sick leave is not “granted” as a condition of employment; 

instead, an employee earns one hour of paid leave for every 30 hours worked. 

MCO §112-3.2; (App. 140-41 (“Whereas … it is essential that all persons in our 

community be able to earn paid sick days …”)).11  The statewide living wage is 

                                              
11 9to5 conceded that sick leave is earned. (R. 70-26).     
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$7.25/hour.  But, the Ordinance sets the local living wage at: $7.49/hour ($7.25 + 

$0.24 (1/30th of $7.25)).  This is impermissible.   

This conclusion is supported by the definition of “wage” found in other 

sections of Wisconsin’s Statutes. Wis. Stat. §108.05(5m)(“wages include sick pay 

only when paid or payable directly by an employer at the employee’s usual rate of 

pay.”); Wis. Stat. §109.01(3)(“remuneration … including salaries, commissions, 

holiday and vacation pay, overtime pay, severance pay or dismissal pay, … and 

any other similar advantage … provided by the employer …”); Wis. Stat. 

§66.0903(1)(g)(prevailing wage is “the hourly basic rate of pay, plus the hourly 

contribution for health insurance benefits, vacation benefits, pension benefits and 

any other bona fide economic interest, paid directly or indirectly ...”); Wis. Stat. 

§103.49(1)(d)(same); Wis. Stat. §71.63(6)(“including cash value of all 

remuneration paid in any medium other than cash . . .”).12

Wisconsin Courts are in accord. Plumber’s Local 458 Holiday Vacation 

Fund v. Howard Immel, Inc., 151 Wis.2d 233, 237, 445 N.W.2d 43 (Ct. App. 

1989)(“‘wages’ have generally been defined to include not only the hourly rate 

paid for labor, but the total remuneration for labor, including contributions for 

vacation, pension, and health insurance benefits.”); Erdman v. Jovoco, Inc., 181 

Wis.2d 736, 512 N.W.2d 487 (1994)(“legislature intended the term “wages” to be 

                                              
12 See also 29 CFR §778.216 (federal minimum wage excludes payments made due to illness only if they 
“are not made as compensation for … hour’s worked …”); 29 CFR §778.224(a)(same).   
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given its ordinary meaning in everyday parlance, which encompasses a variety of 

forms of employee remuneration.”). 

Lastly, the Court should take judicial notice of 2009 SB 1.  This Bill would 

amend the Living Wage Act to repeal the preemption language.  Obviously, there 

are some legislators who want to allow local control over living wages but they 

recognize that the express preemption language of section 104 must first be 

repealed. 

The Ordinance mandates a new, higher “Milwaukee living wage” for 

private sector employees “employed within the geographic boundaries of the 

City.” MCO §§112-3, 112-15.  Thus, the Ordinance is expressly preempted by the 

Living Wage Act.   

b. The Ordinance Is Preempted By The Workers 
Compensation Act (“WCA”). 

The WCA establishes the exclusive remedy for work-related injury or 

illness: 

Where such conditions exist the right to the recovery of compensation under this 
chapter shall be the exclusive remedy against the employer, any other employee 
of the same employer and the worker’s compensation insurance carrier. … 
 

Wis. Stat. §102.03(2)(emphasis added).  Therefore, it also establishes the 

exclusive compensation schedule for missed work due to work-related injuries or 

illnesses.13  See Wis. Stat. §102.43.  Under the WCA, an employer must pay an 

employee who misses work due to a work-related injury a statutorily mandated 

                                              
13 The WCA also establishes the exclusive enforcement penalty and forum for challenging the 
amount of compensation awarded.  See Wis. Stat. §§102.17(1)(a); 102.18(1)(bp); & 102.22(1). 
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amount of indemnity payments (i.e. Temporary Total Disability payments).  These 

payments are made indirectly through workers compensation insurance or directly 

if the employer is self-insured.  See Wis. Stat. §102.43. 

 The Ordinance, however, requires employers to provide up to 72 hours of 

paid sick leave without any carve out or exclusion for work-related injuries or 

illnesses.  MCO §112-5.  The legislature expressly removed the City’s authority to 

mandate a remedy for missed time due to a work-related injury or illness and the 

Ordinance is preempted.  See Wis. Stat. §102.03(2); Apartment Association, 2006 

WI App. 192 at ¶ 13.   

Indeed, the Ordinance conflicts with the express text of the WCA; defeats 

the purpose of the WCA; and infringes on the spirit of the WCA.  See Id.  The 

legislature has defined explicitly the exclusive amount of compensation payable to 

redress work-related injuries or illnesses.  See Wis. Stats. §§102.11; 102.43.  And, 

the legislature clearly stated that this remedy is exclusive.  Wis. Stat. §102.03(2).  

The City is not free to meddle with the intricacies and formulas of the WCA.  

Weiss v. City of Milwaukee, 208 Wis. 95, 102, 559 N.W.2d 588, 591 

(1997)(“courts must also exercise care to avoid upsetting the balance of interests 

achieved by the WCA.”); cf. Byers v. LIRC, 208 Wis. 2d 388, 561 N.W.2d 678 

(1997)(WFEA claim not preempted because its goal is not financial compensation 

for lost time but “deterring and remedying intangible injuries … and eliminating a 

discriminatory environment in the workplace…”). The Ordinance is preempted.    
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c. The Ordinance Is Preempted By The Wisconsin 
Family Medical Leave Act (“WFMLA”). 

The Ordinance is preempted because it logically conflicts with the 

WFMLA.  An ordinance “logically conflicts” with state legislation if it “attempt[s] 

to authorize by ordinance what the legislature has forbidden ...[or]... forbid what 

the legislature has expressly licensed, authorized, or required.”  Madison v. 

Schultz, 98 Wis.2d 188, 201, 295 N.W.2d 798 (Ct. App. 1980); Fond du Lac v. 

Town of Empire, 273 Wis. 333, 339, 77 N. W.2d 699 (1956)(“...ordinances … 

must be consistent and not conflict with the law of the state.”) 

The Ordinance attempts to forbid unpaid sick leave, something the 

legislature has expressly authorized.  Therefore, the Ordinance is preempted.  

First, the WFMLA authorizes unpaid family and medical leave.  Wis. Stat. 

§103.10(5)(a)(“This section does not entitle an employee to receive wages or 

salary while taking … leave.”)  In contrast, the Ordinance requires paid sick leave.  

MCO §112-3.1  Second, WFMLA allows an employer to forgo providing sick 

leave unless the employee has worked “more than 52 consecutive weeks and … at 

least 1,000 hours during the preceding 52-week period.”  Wis. Stat. §103.10(2)(c).  

In contrast, the Ordinance requires paid sick leave 90 days after employment 

begins.  MCO §112-3.7.  Third, the WFMLA exempts employers with fewer than 

50 employees.  Wis. Stat. §103.10(1)(c).  In contrast, the Ordinance forces paid 

sick leave upon all employers.  MCO §§112-1.4 & 1.9.  Fourth, the WFMLA 

allows leave only when an employee is “unable to perform his or her employment 
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duties.”  Wis. Stat. §103.10(4)(a).  In contrast, the Ordinance does not require that 

the employee be unable to work.  Fifth, the WFMLA is much more narrow than 

the Ordinance.  Compare Wis. Stat. §103.10 et. seq. (allowing time off for 

employee’s or family member’s “inpatient care” or “outpatient care that requires 

continuing treatment”) with MCO §112-5 (requiring paid leave for legal 

proceedings or relocation resulting from “domestic or sexual violence or 

stalking.”).  

Independently, the Ordinance is preempted because Wis. Stat. §103.005 

creates a detailed enforcement and investigation mechanism for the WFMLA that 

makes the Department of Workforce Development (“DWD”) the governmental 

agency for labor issues. Wis. Stat. §103.005 (authoritzed to conduct investigations, 

appoint special prosecutors, hold hearings, issue and enforce orders, etc.).   

In Wisconsin Envtl. Decade, Inc. v. DNR, 85 Wis.2d 518, 522-23, 271 

N.W.2d 69 (1978), the court invalidated an ordinance prohibiting the use of 

chemicals in lakes.  The DNR issued permits allowing chemical treatment of 

weeds in Lakes Mendota and Monona and plaintiff claimed a Madison ordinance 

prohibited chemical treatment.  Id.  The Court held, inter alia, the ordinance was 

preempted because it “defeats clear legislative purpose to establish the department 

as ‘the central unit of government’ with ‘general supervision and control over the 

waters of the state.’”  Id. at 535-36; Anchor Sav. & Loan Ass’n v. Equal 

Opportunities Commission, 120 Wis.2d 391, 398, 355 N.W.2d 234 (1984)(local 

ordinance was preempted by Chapter 215 because Chapter 215 created “a detailed 
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system of control over the decisions of savings and loans through investigation 

and orders …”). 

Here, DWD is charged with conducting investigations, issuing regulations 

and special orders, and overseeing a system by which citizens can file complaints.  

Wis. St. Ch. 103. Further, §103.005(7)(b) empowers DWD to nullify any 

ordinance that is inconsistent with one of its Orders.  Wis. Stat. §103.005(7)(b)(“If 

… it shall be found that the local order … is … in conflict with the [DWD] order 

… the local order shall … be void and of no effect.”). “Local order” is defined to 

include municipal ordinances. Wis. Stat. § 103.001(11). There is no doubt that the 

DWD is “the central unit of government” with “general supervision and control 

over” the wage and labor laws of this state, including those regulating family and 

medical leave. The Ordinance is preempted.   

2. The Ordinance is Preempted By Federal Law. 

a. The Ordinance Is Preempted by the Machinist and 
Gorman Doctrines under the National Labor 
Relations Act (“NLRA”).  

The NLRA, 29 U.S.C. §§151-169, prevents a state or local government 

from regulating the economic tools used by employers and employees to affect 

labor-management relations.  Machinists v. Wisconsin Employment Relations 

Comm’n, 427 U.S. 132, 96 S.Ct. 2548 (1976)(state could not regulate employees’ 

concerted refusal to work overtime without interfering with use of economic 

forces for labor relations purposes as established by Congress under the NLRA); 

Livadas v. Bradshaw, 512 U.S. 107, 120, 14 S.Ct. 2068 (1994)(holding that no 
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state or local law may stand “as an obstacle to the accomplishment and execution 

of the full purposes and objectives” of Congress in enacting the NLRA).  

“Machinists preemption is based on the premise that Congress struck a balance of 

protection, prohibition, and laissez-faire in respect to union organization, 

collective bargaining, and labor disputes.”  Chamber of Commerce v. Brown, -- 

U.S. --, 128 S.Ct. 2408, 2412 (2008)(attempt to prohibit recipient of state aide 

from encouraging or deterring union activity preempted).  Where Congress 

intended to allow the free play of economic forces to prevail, state and local 

governments are not allowed to regulate under the Machinists doctrine.  Id.  This 

prohibition is especially critical when local political pressures (in full display in 

this case) interfere with labor-management relations. 

Indeed, a state or local government’s imposition of substantive 

requirements is preempted if it affects the bargaining process by “virtually 

dictat[ing] the results of a contract.”  Chamber of Commerce v. Bragdon, 64 F.3d 

497, 502 (9th Cir. 1995).  The Ninth Circuit determined that the NLRA preempted 

a county-level prevailing wage required on private industrial construction projects.  

The Ninth Circuit did not analyze a specific CBA or negotiation; rather, it 

examined the effect the ordinance was likely to have on the bargaining process 

and determined that the ordinance’s “imposition of substantive requirements” 

would destroy “[t]he objective of allowing the bargaining process ‘to be controlled 

by the free-play of economic forces.’” Id. (citing Barnes v. Stone Container Corp., 

942 F.2nd 689, 693 (9th Cir. 1991)).  The Court found that the ordinance was really 
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just an “an interest group deal in public interest clothing.”   Id. at 503.  The same 

is true here.     

Likewise, the Seventh Circuit invalidated an Illinois law requiring grave 

diggers and cemeteries to agree to the creation of a pool of workers who would 

perform burials during labor disputes when a decedent’s religious beliefs required 

immediate burial.  Despite the fact that Illinois was attempting to protect its 

citizens’ religious beliefs and regulate the handling of corpses, the court found this 

regulation impermissibly intruded upon the bargaining process by mandating 

specific substantive conditions. Canon v. Edgar, 33 F.3d 880, 885 (7th Cir. 1994).   

The Seventh Circuit has also invalidated facially neutral meal and rest 

period requirements. 520 South Michigan Ave. Assocs., Ltd. v. Shannon, 549 F.3d 

1119 (7th Cir. 2008).  The Seventh Circuit reasoned that the law’s requirements 

affected mostly (although not exclusively) unionized work places and created an 

unequal balance in the collective bargaining process by requiring the imposition of 

standards that otherwise would be left to the collective bargaining process.  Id. at 

1133.  In reaching this holding, the Seventh Circuit reaffirmed that Congress has 

intentionally left labor and management free to take economic action to advance 

their bargaining positions without any interference from the government.  Id. at 

1126.   

There is no doubt that paid sick leave is a mandatory subject of collective 

bargaining.  20 U.S.C. § 158(d); NLRB v. BASF Wyandotte Corp., 798 F.2d 849, 

n.1 (5th Cir. 1986).  Thus, the Ordinance is preempted as it interferes with the 
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Congressional policy to leave the issue regulated only by the “free-play of 

economic forces.”  Indeed, the Ordinance requires employers to accrue paid leave 

at a rate that is substantially more generous than the accrual rate for which they 

bargained. (S.App. 114-40).  9to5’s own study found that the average U.S. worker 

used less than three full days of sick leave per year.  (S.App. 150).  Thus, the 

Ordinance requires three times more paid time off than is “necessary.”  Also, the 

Ordinance requires employers to reinstate all prior accrued sick leave of any 

separated employee who is rehired within a year.  MCO §112-4(12).  This 

interferes with negotiated break-in-service and seniority-based leave rights.   

Further, the Ordinance is preempted because it imposes a dispute resolution 

process that requires employers to submit to hearings before an administrative law 

judge who may fine employers (only) up to $10,000.  MCO §109-55.1–55.2.  

Local governments are not free to create remedies that are additive to those in the 

NLRA.  Wisconsin DILHR v. Gould, 475 U.S. 282 (1986)(Wisconsin’s attempt to 

ban employers with repeated NLRA violations from state contracts held to be 

preempted).   

9to5, the drafter of the Ordinance, has made its own value judgments 

regarding the proper amount of paid leave and the proper method for resolving 

disputes. 9to5 has “effectively substitute(d) itself as the bargaining 

representative.”  520 S. Michigan, supra, 1335-37 (amendment was not a 

minimum standard because it imposed a dispute resolution process that no 
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employer would agree to in the context of bargaining).  This is exactly what 

Machinists preemption prohibits.   

In order to save the Ordinance, 9to5 must show that is it is only a minimum 

labor standard, which sets the floor for bargaining. See Met. Life v. Massachusetts, 

471 U.S. 724, 105 S.Ct. 2380 (1985).  While the Ordinance is a living wage, it is 

not a minimum labor standard for purposes of Machinists preemption because it is 

not a law of general application that imposes only a minimal standard on 

collectively bargained terms. 520 S. Michigan, supra at 1132, 1134-35. 

In 520 S. Michigan, the Seventh Circuit rejected an argument that an 

amendment to the Illinois One Day Rest in Seven Act (“Amendment”) was merely 

a minimum labor standard. Id. at 1126-39.  The One Day Rest in Seven Act sets 

minimum required breaks for all Illinois employees.  Id.  The Amendment 

increased the required breaks for private sector hotel employees in Cook County. 

Id.  The Court held that the Amendment was not a minimum standard because it: 

(1) targeted only certain workers in a specified locale (private sector workers, in 

the hotel industry, in Cook County), and (2) did more than simply impose 

“minimal” standards on collectively bargained contract terms.  Id. at 1129-35. 

Likewise, the Ordinance is not a minimum labor standard because it is a 

regulation targeted only at private sector workers in the City.  MCO §112-1(4).14 

                                              
14 Apparently understanding the need for general applicability, the District of Columbia’s and San 
Francisco’s ordinances apply to both private and municipal employees. (S.App. 50 at §2(3); 
S.App. 62 at §12w.2(d)).  Likewise, 9to5 could  have followed D.C. and San Francisco’s lead  by 
either exempting employers with collectively bargained agreements until the agreements expired 
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Additionally, the Ordinance applies to only 7.84% of the State’s workforce 

contained in a single city that comprises only .177% of the geographic area of the 

state. (S.App. 72-113). The Ordinance is not a minimum labor standard for 

purposes of Machinist preemption. 520 S. Michigan, supra; see Hull v. Dutton, 

935 F.2d 1194, 1198 (11th Cir. 1991)(law which applied only to government 

employees not a minimum labor standard).  The Ordinance is preempted under the 

Machinist doctrine.   

The Ordinance is also preempted under the Garmon doctrine because it 

regulates conduct that is prohibited or protected by the NLRA, and subject to the 

primary jurisdiction of the NLRB.  San Diego Bldg. Trades Counsel v. Garmon, 

359 U.S. 236, 244-45 (1959).  The NLRA requires that unions and employers 

bargain but “does not compel either party to agree … or … mak[e] a concession.”  

29 U.S.C. §158(d).  The Ordinance, however, requires employers (regardless of 

location) to provide Milwaukee workers with a set amount of leave, for certain 

purposes, with specified procedures, with certain job protections and with certain 

penalties to the employer.  No union would forgo these provisions – indeed, under 

the Ordinance they can’t.  Thus, 9to5’s Ordinance supplants actual bargaining and 

directly violates the NLRA.   

In limited instances, courts have exempted state and local laws from 

Garmon preemption “if the regulated activity is (1) merely of peripheral concern 

                                                                                                                                       
or allowing employers and unions to waive the Ordinance; thereby, avoiding NLRA preemption 
all together. (S.App. 50-57 at  §§7(b),17; App. 69-70 at §12w.9). 
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to federal labor laws, or (2) touches interests deeply routed in local feeling and 

responsibility.”  Cannon, supra.  (Burial Rights Act preempted under Machinist 

and Garmon).  The sick leave is not peripheral to federal labor law, it’s a 

mandatory subject of bargaining, and there is nothing locally unique about 

Milwaukee employees’ desire for paid time off that excepts the Ordinance from 

preemption.    

b. The Ordinance Is Preempted By The Labor-
Management Relations Act. 

The Ordinance is also preempted by section 301 of the LMRA, 29 U.S.C. 

§185, because enforcement of the Ordinance will require the City to interpret 

CBAs. Section 301 creates a federal remedy for breach of a CBA, and it is 

exclusive. Textile Workers Union v. Lincoln Mills, 353 U.S. 448, 77 S.Ct. 923 

(1957).  Specifically, section 301 preempts claims that are dependent upon an 

interpretation of a CBA, including claims founded directly on rights created by 

CBAs and claims that are “substantially dependent on analysis of a collective 

bargaining agreement.”  Lingle v. Norge Div. Of Magic Chef, Inc., 486 U.S. 399, 

108 S.Ct. 1877 (1988).  Under federal labor law, sick pay is a mandatory subject 

of bargaining.  20 U.S.C. §158(d); BASF Wyandotte Corp., 798 F.2d at n.1.  Thus, 

MMAC’s members with unionized employees must bargain over their sick leave 

plans. Disputes regarding paid leave will require the City’s Equal Rights 

Commission (“ERC”) and ultimately state courts, to interpret CBAs to determine 

if an employee is entitled to paid sick days, how much, whether a CBA’s leave 
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provisions satisfy the Ordinance, whether a CBA’s dispute resolution process 

controls, etc.  This is exactly what the LMRA prohibits.  Arnold v. Cabot Corp., 

165 LRRM 2179 (N.D. WV 2000)(state law requiring payment of wages upon 

dismissal preempted because it necessarily required interpretation of CBA).   

E. The Ordinance Is Unconstitutional Because It Impairs Existing 
Contracts, Regulates Activities Outside The City, And Is 
Impermissibly Vague. 

1. The Ordinance Impairs Existing Contracts. 

Both the Wisconsin and federal Constitutions prohibit laws that “impair[] 

the obligation of contracts.” Wisconsin and federal courts employ the same 

analysis to determine whether an ordinance impermissibly impairs a contract. A 

litigant must show: (1) the change in law substantially impaired a contract, (2) the 

law lacks a significant and legitimate public purpose, and (3) that the impairment 

is unreasonable and unnecessary to achieve the purpose.  Dairyland Greyhound 

Park, Inc. v. Doyle, 2006 WI 107, ¶¶51, 55-57, 295 Wis. 2d 1, 719 N.W.2d 408; 

Energy Reserves Group v. Kansas Power & Light, 459 U.S. 400, 411-12, 414, 103 

S.Ct. 697, 704 (1983).  The Ordinance fails this test. 

a. The Ordinance Substantially Impairs Existing 
Contracts. 

It is undisputed that the Ordinance has changed the law and that MMAC’s 

members are bound by CBA’s, which do not comply with the Ordinance.  (S.App. 

114-40).  This change in the law substantially impairs these CBAs.  “Total 

destruction of contractual expectations is not necessary …”.  Energy Reserves, 
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supra, at 411.  Instead, “a contract is impaired when the consideration agreed upon 

is altered by legislation.”  State ex rel. Cannon v. Moran, 111 Wis. 2d 544, 555, 

331 N.W.2d 369 (1983). 

The Wisconsin and United States Supreme Courts have held that laws 

setting benefit levels for employees substantially impair existing employment 

contracts.  Cannon, supra., Allied Structural Steel Co. v. Spannaus, 38 U.S. 234, 

98 S.Ct. 2716 (1978).   

Here, MMAC’s members are bound by over twenty CBAs establishing paid 

leave entitlements, which do not satisfy the dictates of the Ordinance. (S.App. 

114-40).  The Ordinance impairs these CBAs by altering the parties’ exchange of 

promises (i.e. consideration). Cannon, 111 Wis.2d at 555.  The Ordinance requires 

additional, unbargained for compensation. The additional costs are significant 

(hundreds of thousands of dollars).  (S.App. 114-43). Thus, just as in Allied 

Structural Steel and Cannon, the impairment caused by the Ordinance to the 

CBAs is severe.   

b. The Ordinance Lacks A Significant And Legitimate 
Public Purpose.  

As discussed above, there is no rational basis for the Ordinance.  

c. The Impairment Is Not Reasonable Or Necessary.  

This prong requires the Court to examine the appropriateness of the means 

chosen to achieve the purpose of the Ordinance.  Assoc. Builders & Contractors, 

Golden Gate Ch., Inc. v. BACA, et al., 769 F. Supp. 1537, 1549, (N.D. Cal. 1991); 
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Energy Reserves, supra, at 412.  If a more moderate course could achieve the 

purpose, the impairment is not justified.  U.S. Trust Co. v. New Jersey, 431 U.S. 1, 

31, 97 S.Ct. 1505 (1977); Univ. of Hawaii Prof Assembly v. Cayetano, 183 F.3d 

1096 (9th Cir. 1999). 

The requirements of the Ordinance exceed its purpose.  As demonstrated 

above, the Ordinance requires three times more paid time off than the average 

American worker uses. (S.App. 150).  Moreover, 9to5 could have avoided the 

impairment all together.  First, employers with CBAs could have been exempted.  

9to5’s own materials claim 53% the private sector workforce in Milwaukee 

already has paid sick leave. (S.App. 149).  Further, 70% of those without paid sick 

leave “have paid vacation leave or general paid time off.”  (Id.)  Common sense 

informs that most, if not all, unionized employees are in one of these two 

categories.  Second, the Ordinance could have allowed employers and unions the 

right to waive the Ordinance as was done in San Francisco.  (S.App. 69-70 at 

§12W.9). Third, the Ordinance could have delayed the effective date for 

employees and employers bound by CBAs until the CBAs expired.  This is 

commonly done.  (S.App. 217 at §10 (WFMLA not applicable until CBAs expire), 

S.App. 57 at § 17).  The impairments are unreasonable and unnecessary as they 

were completely avoidable.   

The circuit court incorrectly concluded that the impairments were 

reasonable (and not severe) because labor relations is a regulated field.  The Court 

relied on the existence of the labor laws discussed in the preemption section supra.  
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(App. 132).  However, the specific issue here – collectively bargained contracts 

have been expressly and intentionally unregulated and thus subject to the “free-

play of economic forces.”  520 S. Michigan, supra.   

2. The Ordinance Unconstitutionally Regulates Activity 
Outside the City Limits.    

A municipality cannot regulate activities that occur outside its borders.  

Wisconsin’s Envtl. Decade, Inc., 85 Wis.2d at 533 n.8; Safe Way Motor Coach Co. 

v. City of Two Rivers, 256 Wis. 35, 37, 39 N.W.2d 847, 848 (1949). Any ordinance 

that attempts to do so is void.  See Madison v. Tolzmann, 7 Wis. 2d 570, 576, 97 

N.W.2d 513 (1959); Anchor, 120 Wis. 2d at 401.  

The Ordinance applies to all employers, regardless of their geographic 

location, if they have workers who work some of the time within the boundaries of 

the City. MCO §112-1.3-1.4. The Ordinance requires that employers located 

outside City borders pay a sick, absent employees his full wages even if he was 

not scheduled to work in the City when absent. This results because the definition 

of “employer” contains no geographic limitation and the definition of “employee” 

encompasses anyone who works (even part time) in the City.  MCO §112-1.3-1.4.  

This not an ancillary or indirect effect; it is impermissible direct, extra-territorial 

regulation.   

The circuit court held that this problem could be fixed by administrative 

rules. (App. 133)(“ERC can limit the usage of paid sick leave ..”).  This is not so.  

The ERC derives its rule making authority solely from the Ordinance.  (App. 141, 
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Part 1); MCO §109-5-4-j.15 Thus, if the Ordinance is unconstitutional, the ERC 

has no authority to make the very rules the circuit court assumed could save the 

Ordinance.16  Further, in order to fix this problem, the ERC would have to redraft 

the definitions of “employee” and “employer.”  This would constitute an 

impermissible exercise of legislative power.  An agency has only those legislative 

powers delegated to it.  Grafft v. DNR, 2000 WI App 187, ¶6, 238 Wis. 2d 750, 

618 N.W.2d 897.  Here, the ERC’s rule making authority is limited to 

“enforce[ing] the provisions of ch. 112.” MCO §109-5-4-j; contra MCO §109-5-4-

e (granting power to make rules “consistent with this chapter [109] and the laws of 

the state to carry out the policy and provisions of this chapter [109] and the powers 

and duties of the commission”).  The ERC does not have the power to save the 

Ordinance.   

3. The Ordinance Is Unconstitutionally Vague.  

The due process guarantees of the Wisconsin and federal constitutions 

require that a law must “give notice to those wishing to obey the law that their 

conduct falls within the proscribed area, or if it fails to provide those who must 

enforce and apply the law objective standards with which to do so.” In re 

Commitment of Dennis H., 2002 WI 104 ¶16, 255 Wis.2d 359, 647 N.W.2d 851; 

Grayned v. City of Rockford, 408 U.S. 104, 108-109, 92 S.Ct. 2294 (1972)(same).  

                                              
15 MCO §109-5-4-j was originally enacted as §109-15-4-h as part of the ballot initiative.  It was 
renumbered January 8, 2009. 

16 To date, the ERC has not adopted any rules. 
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Further, because the Ordinance is quasi-criminal, MCO §§109-53, 109-55.1, 109-

55.2 (empowering ERC to hold hearings, with the right to counsel, before an ALJ 

who has the authority to issue back pay and forfeitures ranging from $500 to 

$10,000), a higher degree of specificity is required.  Hoffman Estates v. Flipside, 

Hoffman Estates, Inc., 455 U.S. 489, 499-500, 102 S.Ct. 1186 (1981).  

There is no doubt that the Ordinance is too vague to be properly enforced.  

Although it was arguing only for the necessity of a temporary injunction, the City 

clearly articulated the many vagaries of Ordinance:    

For example what is affinity?  What is reasonable documentation?  As I said, when and 
where sick leave can be used.  Who it applies to.  What if someone is working for a very 
short period of time in the City of Milwaukee?  How long does someone have to work 
here before they are actually considered to be an employee?  All kinds of things that will 
have to be applied, and I am absolutely certain that there will be challenges when they are 
applied. 
 

(App. 106-24-25).   

The City argued such vagaries could be cured via rules.  (Id.) As noted 

above, the ERC’s authority is limited to making rules to enforcing the Ordinance – 

not amending its terms to supply the constitutionally required specificity.   

F. The Two-Year Prohibition On Repeal Should Not Be Tolled. 
 
Buried in its conclusion, without argument or citation to any authority, 9to5 

states that the two-year prohibition on legislative repeal or amendment of the 

Ordinance should be tolled.  Leaving aside the question of whether tolling is ever 

appropriate, the plain text of Wis. Stat. §9.20(8) demonstrates that tolling is 

inappropriate in this case.  Section 9.20(8) states that the prohibition runs from the 

date the Ordinance is “adopt[ed]” by the electors (i.e. November 4, 2008).  Id. 
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(“resolutions adopted under this section shall not be repealed or amended within 2 

years of adoption except by a vote of the electors.”)(emphasis added).  The 

prohibition does not run from the effective date of the Ordinance (here, November 

12, 2008) (App. 139) nor from the date of implementation (here, February 10, 

2009). (App. 145). Thus, when the Ordinance was adopted on November 4, 2009, 

the prohibitory period began to run despite the fact that the City was not required 

to implement the Ordinance until February 10, 2009.  (Id.)  Had the legislature 

intended for the period to be tolled during a legal challenge (or even during an 

implementation period such as the one contained in the Ordinance), §9.20(8)’s 

prohibitory period would begin on the date of implementation – not adoption.  It 

does not, and this Court may not disregard the plain language of the statute.  State 

ex. rel. Kalal v. Circuit Court for Dane Cty., 2004 WI 58 ¶45, 271 Wis. 2d 633, 

681 N.W.2d 110 (“In construing or interpreting a statute the court is not at liberty 

to disregard the plain, clear words of the statute.”)  

VII CONCLUSION. 

For all the foregoing reasons, this Court should affirm the judgment and 

permanent injunction issued by the circuit court.   
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