
DEVELOPMENT AGREEMENT
[Layton & Pennsylvania Aves.]

THIS DEVELOPMENT AGREEMENT (the “Agreement”) is made as of the 12th day of
October, 2009 (“Effective Date”), by and among the City of Cudahy, a Wisconsin municipal 
corporation (“City”), the Community Development Authority of the City of Cudahy, a public 
body corporate and politic organized and existing under the laws of the State of Wisconsin 
(“CDA”), and Cobalt Partners, LLC, a Wisconsin limited liability company (collectively 
“Cobalt”, which name shall include its successors and assigns unless otherwise specifically noted 
herein).

RECITALS:

A. The City of Milwaukee, the County of Milwaukee and the City each own parcels 
of real estate located at the southwest corner of Pennsylvania and Layton Avenues in the City of 
Cudahy, Wisconsin, that are used as closed landfills and are described as follows: (i) an 
approximately 20.1-acre vacant parcel of land owned by the City of Milwaukee and more 
particularly described on Exhibit A1 (“Milwaukee Parcel”); (ii) an approximately 4.23-acre 
vacant parcel of land owned by Milwaukee County and more particularly described on 
Exhibit A2 (“County Parcel” along with the Milwaukee Parcel, collectively sometimes referred 
to as the “Milwaukee Parcels”); and (iii) an approximately 8.19-acre vacant parcel of land owned 
by the City and more particularly described on Exhibit A3 (“City Parcel”).

B. In addition, there are two privately owned parcels of real estate also located at the 
southwest corner of Pennsylvania and Layton Avenues in the City of Cudahy, Wisconsin, that 
have improvements and are described as follows: (i) an approximately 1.553-acre parcel of 
improved real estate located at 5049 South Pennsylvania Avenue and more particularly described 
on Exhibit A4 (“Pavelich Parcel”) and (ii) an approximately 1.40-acre parcel of improved real 
estate located at 5007-29 South Pennsylvania Avenue and more particularly described on 
Exhibit A5 (“Lupo Parcel” along with the Pavelich Parcel, collectively sometimes referred to as 
the “Private Parcels”).

C. Cobalt has entered into purchase and sale agreements for the Milwaukee Parcel, 
the County Parcel and the Pavelich Parcel, which are attached hereto as Exhibit B1, Exhibit B2
and Exhibit B3, respectively (the “Milwaukee PSA”, “County PSA”, and “Pavelich PSA”).

D. Cobalt, the City and the CDA wish to (i) combine the Milwaukee Parcel, County 
Parcel, City Parcel and, if purchased by Cobalt in its sole discretion, the Private Parcels and
divide the combined parcels into two pieces of property; (ii) remediate one piece of the 
combined parcels that will consist mostly of the Milwaukee Parcels (the final boundaries of 
which shall be defined in the Phase III CSM (defined below)), which shall be developed as 
provided herein, (regardless of the number of parcels or portions of parcels that may ultimately 
comprise the remediated portion of the combined property, the remediated portion shall be 
referred to herein as “Parcel II”); and (iii) transfer the existing landfill from Parcel II onto the 
remainder of the combined parcel that will consist mostly of the City Parcel and, if acquired, the 
Private Parcels (the final boundaries of which shall be defined in the Phase II CSM), to create a 
permanent landfill site (regardless of the number of parcels, or portions of parcels, that may 
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ultimately comprise the expanded landfill site of the combined property, the landfill portion shall 
be referred to herein as “Parcel I”). Parcel I and Parcel II may sometimes be collectively referred 
to as the “Property”.  

E. The Plan Commission for the City of Cudahy approved a conceptual site plan
(“Conceptual Site Plan”), a copy of which is attached hereto as Exhibit C, and conditionally 
approved the proposed mixed retail, commercial and office use (no residential uses), subject only 
to a revision of the zoning code to permit retail, commercial and office development with the 
Sexually Oriented Business and Planned Unit Development zoning overlays to remain on 
Parcel II in connection with its proposed development, pursuant to the Plan Commission’s
minutes attached hereto as Exhibit D (collectively, the “Plan Commission Zoning Approval”).

F. Although the number and size of buildings and landscaping amenities may vary, 
the Final Development Plan (defined below) shall be consistent with the Conceptual Site Plan,  
the Plan Commission Zoning Approval and the Comprehensive Plan (defined below) and shall 
have a minimum tax increment of $18,000,000 (a combination of the value of new development 
and the Minimum Tax Assessment Agreement).   If the Private Parcels are acquired by Cobalt, 
the Final Development Plan shall provide for the demolition of the structures on them.  The 
creation of at least $18,000,000 in new tax increment is one of the material factors inducing the 
City and the CDA to enter into this Agreement and perform their obligations thereunder.

G. The City and the CDA, subject to the terms of this Agreement and the fulfillment 
of certain pre-conditions, have agreed to provide certain financial incentives involving the 
issuance and sale of CDA Lease Revenue Bonds-Phase II (defined below), contribution of the 
Net Bond Proceeds-II (defined below), issuance and sale of CDA Lease Revenue Bonds-Phase 
III (defined below) and the contribution of the Net Bond Proceeds-III for this Project (defined 
below).

H. Cobalt has obtained environmental reports on the Milwaukee Parcels from
Cobalt’s environmental consultants, BT2 and Shaw Environmental Liability Solutions 
(collectively, “Shaw”), copies of which are attached hereto as Exhibit E (collectively 
“Milwaukee Parcels-Environmental Reports”).

I. The parties wish to enter into this Agreement to memorialize their respective 
rights and obligations arising in connection with the remediation and development of Parcel II 
and the creation of an expanded landfill on Parcel I.

NOW THEREFORE, in consideration of the mutual promises and covenants herein 
contained and for other good and valuable consideration, the receipt and sufficiency of which are 
hereby acknowledged, City, CDA and Cobalt hereby agree as follows:
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1. RECITALS.  The Recitals are incorporated into this Agreement as if fully stated herein.

2. DEFINITIONS AND RULES OF CONSTRUCTION.

2.1. Definitions.

The following words and terms when used in this Agreement shall have the following 
meanings:

“Additional Insurance Policy(ies)” means insurance purchased pursuant to the Additional 
Insurance Recommendations (defined below) that are approved by the CDA.

“Additional Insurance Recommendations” means Cobalt’s written recommendations to 
the CDA as to insurance coverages in addition to the Remediation Insurance Policy for the 
Project, to the extent commercially reasonable, including general public liability insurance 
coverage, which costs shall be included as an Project Cost.

“Applicable Law” means any federal, state, county, municipal or administrative statutes, 
codes, ordinances, regulations, orders, directives, rules or requirements that apply to the 
implementation or the enforcement of the terms of this Agreement or to the Project.

“Approved Costs-Phase II” means Eligible Costs, regardless of when incurred, (i) to
purchase the Milwaukee Parcels, as identified on the Final Property Closing Statements (defined
below); (ii) to investigate environmental conditions at the Property; prepare and obtain approval 
of a RAP; and implement the RAP or aspects thereof, or (iii) to otherwise implement the Project,
provided that no funds shall be reimbursed to Cobalt or its affiliates to pay their internal costs of 
administration, overhead, management, profit, or similar costs.

“Approved Costs-Phase III” means Eligible Costs to implement the Project, regardless of 
when incurred (other than costs associated with the acquisition of the Private Parcels, provided 
that no funds shall be reimbursed to Cobalt or its affiliates to pay for their internal costs of 
administration, overhead, management, profit, or similar costs and no funds shall be paid for the 
acquisition of the Private Parcels.  

“Approved RAP” means a RAP approved by the DNR that contains all of the elements 
specified in the definition of a RAP stated below.

“CCR” means a recordable agreement among the City, CDA and Cobalt containing 
covenants, conditions and restrictions governing the development and use of Parcel II that are  
consistent with the Conceptual Site Plan, the Plan Commission Zoning Approval and the 
covenants and obligations of Cobalt under this Agreement.

“CDA Deed for City Parcel” means the warranty deed to transfer the City Parcel to 
Cobalt, subject only to the Permitted Exceptions previously approved by Cobalt in Phase II, the 
City Lease Agreement, any mortgages securing the CDA Lease Revenue Bonds-Phase II and the 
CDA Lease Revenue Bonds-Phase III.
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“CDA Lease Revenue Bonds-Phase II” means lease revenue bonds issued by the CDA in 
Phase II.

“CDA Lease Revenue Bonds-Phase III” means lease revenue bonds issued by the CDA 
in Phase III.

“CDA Limited Warranty Deed to Cobalt” shall mean a deed from the CDA to Cobalt for 
Parcel II (the legal description to Parcel II may be attached by the Escrow Agent if the CSM is 
not recorded prior to the execution of the deed) that is subject to the Permitted Encumbrances 
and with the title being warranted against any encumbrances of record that have arisen during the 
time that title was held by the CDA and have arisen because of, by, under or through the CDA.

“City PSA” means the purchase and sale agreement to be negotiated and documented for 
the purchase of the City Parcel by the CDA from the City for $1.00 and other good and valuable 
consideration.

“CDA Representative” shall mean Cobalt.

“CDA Representative Agreement” shall mean the agreement between Cobalt and the 
CDA for Cobalt to act as the CDA Representative, without compensation, to manage Phase II 
and Phase III and represent the best interests of the CDA in connection with the activities 
conducted in connection with the implementation and conclusion of such Phase so that the CDA 
is not required to expend time, funds or other resources in managing the same.

“City Lease Agreement” means the Agreement between the City, as lessee, and the CDA, 
as lessor for the City Parcel in Phase II and for Parcel I (which shall include the City parcel). 

“Closing Invoices-Phase II” means the invoices for all payments that will be made by the 
Escrow Agent as part of the Phase II Closing.

“Closing Invoices-Phase III” means the invoices for all payments that will be made by 
the Escrow Agent as part of the Phase III Closing.

“Closure Letter Form” means the form of a DNR case closure letter to be issued by the 
DNR upon the completion of the Approved RAP, which is in form and substance acceptable to 
the CDA.

“Cobalt Contribution-Phase II” means the cash, cash equivalents or other good funds; 
proceeds of grants (defined below), Midwest Disaster Bonds (defined below) or Developer 
Bonds; or other contributions acceptable to the CDA that Cobalt shall contribute to cover the 
difference between the Net Bond Proceed-Phase II and the Project Costs for Phase II.

“Cobalt Contribution-Phase III” means the cash, cash equivalents or other good funds; 
proceeds of grants, Midwest Disaster Bonds (defined below) or Developer Bonds; or other 
contributions acceptable to the CDA that Cobalt shall contribute to cover the difference between 
the Net Bond Proceed-Phase III and the Project Costs for Phase III. 
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“Cobalt Contribution Sources-Phase II” means a list created by Cobalt that identifies the 
sources and pre-conditions or requirements, if any, of the Cobalt Contribution-Phase II. 

“Cobalt Contribution Sources-Phase III” means a list created by Cobalt that identifies the 
sources and pre-conditions or requirements, if any, of the Cobalt Contribution-Phase III.

“Cobalt Deed to CDA for Milwaukee and Private Parcels” means the warranty deed to 
transfer the Milwaukee Parcels and those Private Parcels that it acquired in Phase II to the CDA, 
subject only to the Permitted Exceptions previously approved by the CDA in Phase II plus any 
mortgages on the Private Parcels. 

“Comprehensive Plan” means the City’s 2020 Comprehensive Plan, as may be amended 
from time to time.

“Contractor Insurance Certificates” means certificates of insurance that evidence the 
naming of Cobalt, CDA and the City as additional insureds, as their interests may appear, for 
each of the Contractor Insurance Policies, which certificates shall provide that the insurance 
company will furnish the City, CDA and Cobalt with a thirty (30)-day written notice of 
cancellation, non-renewal or material change. 

“Contractor Insurance Policies” are insurance policies that comply with the Contractor 
Insurance Requirements. 

“Contractor Insurance Requirements” means the types and amounts of insurance required 
to be carried by each contractor and subcontractor on the Project, which insurance names Cobalt, 
the City and the CDA as additional insureds, as their interests may appear.

“CSM” means a certified survey map that is approved by all governmental authorities 
having jurisdiction over the same and  signed either by the CDA (if the CDA has title to the 
Property) or by Cobalt (if it has title to the Property).

“Developer’s Bonds” means bonds where Cobalt (and not the CDA) is the obligor and 
the CDA may provide financial incentives to sell or repay the bonds.

“DFI Certificates” mean certificates from the Wisconsin Department of Financial 
Institutions certifying that the entity for which the certificate is issued is either a Wisconsin 
entity or a licensed foreign entity and has not filed for dissolution or is subject to administrative 
dissolution, which certificates shall be dated no more than seven (7) days prior to the Phase II 
Closing or Phase III Closing, as applicable.

“DNR” means the Wisconsin Department of Natural Resources.

“Easement Agreement” means an agreement between the CDA and Cobalt granting 
appropriate easements to Cobalt so that the Approved RAP may be implemented as it relates to 
the City Parcel, including, but not limited to ingress and egress and the transfer of fill from 
Parcel II to the City Parcel.
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“Eligible Costs” has the same meaning as that phrase is defined in Wis. Stats. sec. 
66.1106(1) (c) (2007-08), as may be amended from time to time.

“Environmental Hazards” means environmental or hazardous substances identified under 
Environmental Laws.

“Environmental Laws” means all federal, state and local laws including statutes, 
regulations, ordinances, codes, rules and other governmental restrictions and requirements 
relating to the discharge, remediation and monitoring of air pollutants, water pollutants or 
process waste water or otherwise relating to the environment or hazardous substances including, 
but not limited to, the Federal Solid Waste Disposal Act, the Federal Clean Air Act, the Federal 
Clean Water Act, the Federal Resource Conservation and Recovery Act of 1976, the Federal 
Comprehensive Environmental Responsibility Cleanup Liability Act of 1980, regulations of the 
Environmental Protection Agency, regulations of the Nuclear Regulatory Agency, and 
regulations of any state department of natural resources or state environmental protection agency 
now or at any time hereafter in effect.

“Environmental Reliance Letter” means letters from Shaw, permitting and consenting to 
the City and the CDA relying upon the Milwaukee Parcels-Environmental Reports, including, 
but not limited to their tests, reports and recommendations. 

“Escrow Agreement-Phase II” means the agreement among the City, CDA, Cobalt and 
the Title Company, pursuant to which all Closing Deliverables-Phase II (including all Cobalt 
Contributions-Phase II) and the Net Bond Proceeds-Phase II shall be deposited and distributed 
and which shall include the procedure by which such funds are paid for Project Costs that occur 
after the Phase II Closing.

“Escrow Agreement-Phase III” means the agreement among the City, CDA, Cobalt, any 
lenders and the Title Company, pursuant to which all Closing Deliverable-Phase III (including 
all Cobalt Contributions-Phase III) and the Net Bond Proceeds-Phase III shall be deposited and 
distributed and which shall include the procedure by which such funds are paid for Project Costs 
that occur after the Phase III Closing.

“Escrow Agent” means the Title Company (defined below).

“Escrow-Phase II” means the escrow created by the Escrow Agreement-Phase II.

“Escrow-Phase III” means the escrow created by the Escrow Agreement-Phase III.

“ETID1” means the existing environmental remediation tax district previously created in 
the City and known as ETID1.

“ETID1 Excess Tax Revenues” means those revenues collected by the City that are in 
excess of the tax revenues required to pay all obligations of ETID1 existing prior to the Effective 
Date, provided that such revenues shall not include any revenues created by improvements to 
ETID1 created after the 2009 state determination of the current tax assessment value of ETID1.
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“ETID1 Excess Tax Revenues Agreement” means an agreement among the City, CDA, 
ETID1 and ETID2 to contribute ETID1 Excess Tax Revenues to ETID2 to (1) pay, either 
directly or through the City Lease Agreement, the principal, interest, costs of issuance and the 
tax reserve for the CDA Lease Revenue Bonds-Phase II and the offset against the principal 
amount of the Letter of Credit-Phase II or (2) remit to Cobalt annually in the event, and to the 
extent that, Cobalt elects to issue and sell Developer Bonds or Midwest Disaster Bonds. 

“ETID2” means an environmental remediation tax district created by the City in Phase II 
whose boundaries shall consist of the City Parcel, Milwaukee Parcels and any of the Private 
Parcels acquired by Cobalt, which permits the application of ETID2 tax revenues to (1) pay, 
either directly or through the City Lease Agreement, the principal, interest, costs of issuance and 
the tax reserve for the CDA Lease Revenue Bonds-Phase III or (2) remit to Cobalt annually in 
the event, and to the extent that, Cobalt elects to issue and sell Developer Bonds or Midwest 
Disaster Bonds.

“Human Resources-Local Hiring” means Cobalt’s good faith efforts to maximize the use 
of qualified disadvantaged and local businesses in any contractual opportunities and the hiring of 
City of Cudahy residents for any employment opportunities generated as a result of this 
Agreement, where such can be accomplished pursuant to Applicable Law and where the costs 
are competitive with other applicants.

“Infrastructure Improvements” means the utilities, roadways, landscaping and other 
improvements, including any improvements to Pennsylvania Avenue required in connection with 
development of Parcel II, whether foreseen or unforeseen, to be installed by Cobalt, at Cobalt’s 
sole expense, in accordance with and as delineated in the approved Final Development Plan and 
Final Project Budget and not otherwise included in the RAP.

“Infrastructure Improvement Contract(s)” means contracts to design, fabricate and install 
the Infrastructure Improvements with a fixed fee or not-to-exceed price.

“Instruction Letters-Phase II” means the instruction letters to the Escrow Agent from the 
parties to Escrow Agreement stating the conditions under which such party’s funds and 
documents shall be released under the Escrow in Phase II.  

“Instruction Letters-Phase III” means the instruction letters to the Escrow Agent from the 
parties to Escrow Agreement stating the conditions under which such party’s funds and 
documents shall be released under the Escrow in Phase III.

“Insurance Specifications” are the CDA requirements for the insurance policies required 
by this Agreement. 

“Letter of Credit-Phase II” means a letter of credit issued pursuant to the Letter of Credit 
Agreement-Phase II in an amount equal to two years of principal and interest payments for the 
CDA Lease Revenue Bonds-Phase II, with a right to draw down if not renewed through the
earlier of the following to occur: (aa) the term of the CDA Lease Revenue Bonds-Phase II or 
(bb) the date that the principal amount of the letter of credit is entirely offset, as provided in this 
Agreement.
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“Letter of Credit Agreement-Phase II” means an unconditional agreement (except for 
conditions that would be satisfied in concluding the Phase II Closing) from a bank having a 
rating acceptable to the CDA to issue a Letter of Credit-Phase-II, in form and substance 
acceptable to the CDA. 

“Letter of Credit-Phase III” means a letter of credit issued pursuant to the Letter of Credit 
Agreement-Phase III in an amount equal to the principal amount of the CDA Lease Revenue 
Bonds-Phase III with a right to draw down if not renewed through the earlier of the following to 
occur: (aa) the term of the CDA Lease Revenue Bonds-Phase III or (bb) the date that the 
principal amount of the letter of credit is entirely offset, as provided in this Agreement.

“Letter of Credit Agreement-Phase III” means an unconditional agreement (except for 
conditions that would be satisfied in concluding the Phase III Closing) from a bank having a 
rating acceptable to the CDA to issue a Letter of Credit-Phase-III, in form and substance 
acceptable to the CDA.

“Marked-up Title Commitments to CDA-Phase III” means the agreement of the Title 
Company to issue marked-up Title Commitments at the Phase III Closing in a form approved by 
the CDA, subject only to the satisfaction of the  pre-conditions listed in the such form, insuring 
title in the Milwaukee Parcels and, if applicable, the Private Parcels, to be in the CDA, subject 
only to Permitted Exceptions that were approved by the CDA in the Phase II Closing plus, any 
mortgages securing Cobalt Contributions-Phase III.

“Marked-up Title Commitments to Cobalt-Phase II” means the agreement of the Title 
Company to issue marked-up Title Commitments at the Phase II Closing in a form approved by 
the CDA, subject only to the satisfaction of the pre-conditions listed in the such form, insuring 
title in the Milwaukee Parcels and, if applicable, the Private Parcels, to be in Cobalt, subject only 
to Permitted Exceptions plus, in the case of the Private Parcels, any mortgages securing Cobalt 
Contributions-Phase II.

“Marked-up Title Commitment to Cobalt-Phase III” means the agreement of the Title 
Company to issue marked-up Title Commitments at the Phase III Closing in a form approved by 
the CDA, subject only to the satisfaction of the pre-conditions listed in the such form, insuring 
title in Parcel I to be in Cobalt, subject only to Permitted Exceptions that existed at the time that 
the property was transferred to the CDA, plus any liens or encumbrances required by the DNR.

“Marked-up Title Commitment to Cobalt for City Property-Phase III” means the 
agreement of the Title Company to issue marked-up Title Commitments at the Phase III Closing 
in a form approved by the CDA, subject only to the satisfaction of the  pre-conditions listed in 
the such form, insuring title in the City Parcel to be in the CDA, subject only to Permitted 
Exceptions that were approved by Cobalt in the Phase II Closing plus, any mortgages securing 
the CDA Lease revenue Bonds-Phase II and CDA Lease Revenue Bonds-Phase III.

“Midwest Disaster Bonds” means bonds issued by the State of Wisconsin pursuant to the 
Heartland Disaster Tax Relief Act of 2008. 

“Minimum Tax Assessment Agreement” means a written agreement among Cobalt, the 
City and the CDA whereby Cobalt agrees to (i) accept an assessment of no less than $18,000,000 
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(or such other amount that is necessary to maintain a 1.35% LRB coverage for the CDA Lease 
Revenue Bonds-Phase III) of new tax increment on Parcel II, (ii) pay the taxes assessed on 
Parcel II based on such amount, and (iii) collateralize such obligation with collateral that is
reasonably acceptable to the CDA, provided, however, that Cobalt’s obligation to pay such taxes 
and the collateral securing the same may be reduced to the extent a purchaser of a portion of 
Parcel II (whose financial ability to pay taxes shall be reasonably acceptable to the CDA) agrees 
in writing to (aa) improve the purchased portion of Parcel II and accept an initial minimum tax 
assessment for such improved land or (bb) pay such initial minimum assessment regardless of 
whether such improvement is completed, and (cc) in either event, collateralize the purchaser’s 
obligation with collateral that is reasonably acceptable to the CDA ( if deemed necessary by the 
CDA). 

“Mortgage-Phase II” means the mortgage, in form and substance acceptable to the CDA
that secures the Note-Phase II, which shall include, among other things, a covenant of Cobalt not 
to further encumber or permit any additional liens on the Milwaukee Parcels until the Phase III 
Closing concludes unless the same are expressly subordinate to the rights of the CDA under the 
Mortgage-Phase II and secure obligations that funded Cobalt’s Contributions-Phase II or Project 
Costs.

“Mortgage Release-Phase III means a release of Mortgage-Phase II.

“Net Bond Proceeds-II” means the bond proceeds remaining from the sale of the CDA 
Lease Revenue Bonds-Phase II minus all costs of issuance and the interest reserve, which may be 
used only to reimburse Approved Costs-Phase II.

“Net Bond Proceeds-III” means the bond proceeds remaining from the sale of the CDA 
Lease Revenue Bonds-Phase III minus all costs of issuance and the interest reserve, which may 
be used only to reimburse Approved Costs-Phase III.

“Note-Phase II” means a nonrecourse note from Cobalt to the CDA, in form and 
substance acceptable to the CDA, whose (i) principal amount is the same as the principal amount 
of the CDA Lease Revenue Bonds-Phase II, (ii) interest equals the interest rate on those bonds,
(iii) principal and interest shall be due in one lump sum upon its maturity or earlier acceleration, 
and (iv) the maturity shall be the earlier of (aa) the written notice from Cobalt that it does not 
intend to proceed to the Phase III Closing, (bb) the failure of the Phase III Closing to timely 
conclude, unless it is terminated earlier because of a breach of this Agreement or its exhibits or 
(cc) repayment of the principal amount of the CDA Lease Revenue Bonds-Phase II, or, if 
applicable, Developer Bonds or Midwest disaster Bonds.  Except as otherwise provided herein, 
the Note-Phase II and the Mortgage-Phase II will be satisfied and released in full at the Phase III 
Closing. 

“Note Satisfaction-Phase III” means a satisfaction of Note-Phase II.

“Option to Purchase-City Parcel” means an option granted by the CDA to Cobalt to 
purchase the City Parcel, or any portion of it, for $1.00. 

“Option/Put Agreement to Purchase the Milwaukee Parcels” means an agreement 
between the CDA and Cobalt granting the CDA the option to purchase the Milwaukee Parcels, 
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subject only to Permitted Exceptions (defined below) in exchange for the termination of the 
Note-Phase II and granting Cobalt the right to require the CDA to purchase the Milwaukee 
Parcels on the same conditions, to be exercised only if this Agreement is terminated prior to the 
conclusion of the Phase III Closing.

“Option/Put Agreement to Purchase the Milwaukee Parcels-Termination” means a 
termination of the Option/Put Agreement to Purchase the Milwaukee Parcels.

“Permitted Encumbrances” means municipal and zoning ordinances, recorded easements 
for public utilities, recorded building and use restrictions and covenants, general real estate taxes 
for the year of closing and subsequent years, the Mortgage-Phase II, any mortgage granted by 
Cobalt in connection with the acquisition of the Private Parcels or financing the Cobalt-
Contributions-Phase II and the Cobalt Contributions-Phase III, any encumbrances required by 
the DNR to be recorded in connection with the Approved RAP and such other liens and 
encumbrances approved in writing by Cobalt and the CDA.

“Post Closing Invoices-Phase II” means invoices or contracts that will be paid by the 
Escrow Agent after the Phase II Closing but prior to the Phase III Closing.

“Post Closing Invoices-Phase III” means invoices or contracts that will be paid by the 
Escrow Agent after the Phase III Closing.

“Pre-Remediation Contract(s)” means contracts with qualified bidders to provide 
additional testing and other pre-remediation work required to provide sufficient information to 
permit the Remediation Contract(s) (defined below) to be negotiated and executed.

“Pre-Remediation Contract Report(s)” means the written reports created pursuant to the 
Pre-Remediation Contract(s).

“Private Parcels-Environmental Reports” means Phase I environmental reports from an 
environmental consultant reasonably acceptable to the CDA for each of the Private Parcels, 
which report(s) may be relied upon by the CDA and the City, including, but not limited to their 
tests, reports and recommendations and that shall confirm that no Phase II examination is 
required;

“Professional Contracts” means one or more contracts for the benefit of the CDA, City 
and Cobalt, with one or more qualified firms that are reasonably acceptable to the CDA, with 
not-to-exceed or guarantied maximum contract costs to provide services in connection with the 
acquisition and remediation of the Property not covered by the Remediation Contract(s), 
including, but not limited to, environmental consultants, environmental attorneys, surveyors, 
engineers, architects, consultants, general contractors, subcontractors, vendors and suppliers.

“Project Costs” means the all of the costs and expenses incurred in connection with the 
completion of all of the Phases of the Project, including, but not limited to, all Eligible Costs, all 
Approved Costs-Phase II, all Approved Costs-Phase III and, to the extent not already covered, all 
of the other costs required to implement and complete the Project. 
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“Property Closing Statements-Phase II” means closing statements reflecting the purchase 
price and all credits and debits for the purchase and sale of the Milwaukee Parcels and any
Private Parcels that are purchased at the Phase II Closing.

“Property Closing Statements to Cobalt-Phase III” means closing statements reflecting 
the purchase price of $1.00 and all credits and debits for the purchase and sale of Parcel II by 
Cobalt from the CDA after the remediation of Parcel II has been completed.

“Property Closing Statements to Cobalt for City Parcel-Phase III” means closing 
statements reflecting a purchase price of $1.00, plus any customary closing prorations for the 
purchase and sale of the City Parcel owned by the CDA.

“Property Closing Statements to CDA-Phase III” means closing statements reflecting a 
purchase price of $1.00, plus any customary closing prorations for the purchase and sale of the 
Milwaukee Parcels and any Private Parcels owned by Cobalt.

“Property Title Commitment(s)” means a title commitment issued by the Title Company 
for each of the parcels that comprise the Property that shows each parcel to be subject only to 
Permitted Encumbrances.  Each Title Commitment shall have comprehensive, gap, contiguity 
and actual acreage endorsements.

“Proposed Bill” means Section 66.1106(7) (e) Wis. Stats., which is an amendment to the 
Wisconsin Environmental Tax Increment District Law to permit existing ETIDs to assign excess 
tax revenues to another ETID located within the issuing municipality.

“RAP” means an environmental remediation action plan for the remediation of Parcel II
(and the Private Parcels, if acquired and remediation is required) in compliance with all 
Environmental Laws and other Applicable Laws, which shall include provisions that (i) limit the 
liability of Cobalt, City, CDA and their successors and assigns for any preexisting environmental 
contaminants on, under or within Parcel II (and the Private Parcels, if remediated) to only those 
obligations set forth in the Approved RAP, (ii) require the DNR to issue a Closure Letter upon 
completion of the RAP, (iii) contain the DNR’s agreement that it will not require any further 
action with respect to Parcel II (and if applicable, the Private Parcels) other than post-
remediation monitoring and testing identified in the Approved RAP, (iv) permit the repositioning 
(according to safe landfill practices) of the landfill from Parcel II to Parcel I, (v) permit the 
demolition of the improvements on the Private Parcels, if applicable (unless this is covered by a 
separate contract) and (vi) address, to the extent applicable, soil erosion plans, storm water plans 
and other plans usually required of such a project (“RAP”). 

“Remediation Contract(s)” means one or more contracts for the benefit of the CDA, City 
and Cobalt, with one or more qualified firms that are reasonably acceptable to the CDA, with 
not-to-exceed or guarantied maximum contract costs to (i) prepare the RAP, (ii) obtain the 
Approved RAP, (iii) remediate Parcel II according to the Approved RAP as well as any
demolition of structures on the Private Parcels, if acquired, (iv) obtain the Closure Letter and (v) 
conduct any post-remediation testing or monitoring.

“Remediation Insurance Policy” means an insurance policy issued by an insurance 
company with the highest ratings from a nationally ratings agency (or such lesser rating as may 
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be acceptable to the CDA in its sole discretion) in connection with the Remediation Contract(s), 
which insurance policy (i) is generally known in the  insurance industry as a Cost Cleanup Cap 
and Pollution Legal Liability Environmental Insurance Policy, (ii) complies with the Insurance 
Specifications, (iii) names the following as insureds: City, CDA, Cobalt, the environmental firm 
completing the work set forth in the Remediation Contract(s) and any successor owners and/or 
tenants of the Property.

“Study Contract(s)” means one or more contracts for the benefit of the CDA, City and 
Cobalt, with one or more qualified firms that are reasonably acceptable to the CDA, with not-to-
exceed or guarantied maximum contract costs to conduct the following studies as may be 
reasonably required to complete the Final Development Plan: (i) all storm, water and sanitary 
sewer capacity investigations; and (ii) all traffic impact studies, which shall include 
recommended improvements to Pennsylvania and Layton Avenues in the City.

“Study Contract Report(s)” means the written reports created pursuant to the Study 
Contract(s). 

“Title Commitments” means a title commitment issued by the Title Company that 
contains comprehensive, gap and other endorsements reasonably required by the CDA or Cobalt

“Title Company” means a responsible title company licensed to do business in Wisconsin 
and is reasonably acceptable to the CDA.

2.2. Rules of Construction.

Unless the context clearly indicates to the contrary, the following rules shall apply to the 
construction of this Agreement:

(a) Words importing the singular number shall include the plural number and 
vice versa.

(b) The table of contents, captions and headings herein are solely for 
convenience of reference only and shall not constitute a part of this Agreement nor shall 
they affect its meaning, construction or effect.

(c) Words of the masculine gender shall be deemed and construed to include 
correlative words of the feminine and neuter genders, and words of the neuter gender 
shall be deemed and construed to include correlative words of the masculine and 
feminine genders.

(d) This Agreement has been negotiated between the parties and neither party 
shall be deemed the drafter for purposes of construing the Agreement.

3. THE PROJECT.  The “Project” consists of the following phases: (i) “Phase I”, whereby
the Proposed Bill becomes law in substantially the form attached hereto as Exhibit F
(“Environmental Statute Amendment”) on or before the time limit provided in the Preliminary 
Project Schedule (defined below) or this Agreement becomes automatically terminated;
(ii) “Phase II”, whereby Cobalt acquires title to the Milwaukee Parcels and, in its sole discretion, 
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one or both of the Private Parcels, the City creates ETID2, Cobalt delivers the Letter of Credit-
Phase II, the City transfers title to the City Parcel to the CDA and enters into the City Lease 
Agreement, the CDA issues and sells the CDA Lease Revenue Bonds-Phase II and contributes 
the Net Bond Proceeds-II to pay Approved Costs-Phase II, all of which must be concluded on or 
before the time limit provided in the Preliminary Project Schedule or this Agreement becomes 
automatically terminated; and (iii) “Phase III”, whereby either Cobalt, or in its sole discretion, 
the CDA, commences and completes remediation of Parcel II, Cobalt delivers the Letter of 
Credit-Phase III, the CDA issues and sells the CDA Lease Revenue Bonds-Phase III and 
contributes the Net Bond Proceeds-III to pay Approved Phase III Expenses, Cobalt executes and 
delivers the Minimum Tax Assessment Agreement, all of which must be competed on or before 
the time limit provided in the Preliminary Project Schedule or this Agreement shall be 
automatically terminated and Cobalt shall transfer title to Parcel II to the CDA in return for
termination of the Note-Phase II and a release from its Phase III obligations (Phase I, Phase II
and Phase III each sometimes referred to as a “Phase” and sometimes collectively as the 
“Phases”). In addition to the above, each Phase also includes the requirements detailed below in 
this Agreement. 

4. THE PROJECT SCHEDULE, BUDGET AND DEVELOPMENT PLAN.

4.1. Preliminary and Final Project Schedule.  The “Preliminary Project Schedule” is 
attached hereto as Exhibit G, which provides, among other things, that (i) Phase I shall be 
completed no later than the end of the 2010-2011 Wisconsin Legislative Session (including time 
for any signature by the Governor), (ii) Phase II shall be completed upon the conclusion of the 
Phase II Closing, which shall be concluded no later than twelve (12) months after Phase I is 
completed; and (iii) Phase III shall be completed no later than sixty (60) months after the 
completion of Phase II, provided however, that the Phase III Closing must be concluded at a time 
that permits the completion of the Approved RAP (based on the Remediation Contract(s) 
timetable(s)) prior to the expiration of Phase III. Upon the CDA’s approval of the “Final Project 
Schedule,” which shall not extend (without the prior approval of the CDA) the Preliminary 
Project Schedule for the deadlines for the completion of the Phases, a copy will be attached 
hereto as Exhibit H after the execution of this Agreement.

4.2. Preliminary Budget, Final Project Budget and Cost Savings.  

(a) The “Preliminary Project Budget” is attached hereto as Exhibit I, which 
identifies the estimated Project Costs for Phase II, which shall not exceed the Net Bond 
Proceeds-Phase II and the Cobalt Contributions-Phase II, and for Phase III, which shall 
not exceed the Net Bond Proceeds-Phase III and the Cobalt Contributions-Phase III.  The 
“Final Project Budget” shall include all of the final Project Costs and shall not exceed the 
sum of (i) Net Bond Proceeds-Phase II, (ii) Net Bond Proceeds-Phase III, (iii) Cobalt 
Contributions-Phase II and (iii) Cobalt Contributions-Phase III. A copy of the Final 
Project Budget will be attached hereto as Exhibit J after the execution of this Agreement.

(b) If the actual Project Costs are less than the Final Project Budget, 
those savings shall be allocated proportionately between the CDA and Cobalt 
based on the total financial contributions made by each to the Project Costs. 
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4.3. Preliminary and Final Development Plan.  

(a) The “Preliminary Site Plan” is attached hereto as Exhibit K, which 
identifies the preliminary outlines of the development of Parcel II and has been approved 
by the CDA.

(b) The “Final Development Plan” is the final development plan for Parcel II 
to be approved by the City, CDA and all other requisite approvals within the timeframe 
set forth in the Final Project Schedule, a true, correct and complete copy of which will be 
attached after the execution of this Agreement, as Exhibit L.  The Final Development 
Plan shall be (i) based on the Preliminary Site Plan, Conceptual Site Plan, the Plan 
Commission Zoning Approval and the Comprehensive Plan, (ii) compliant with all 
Applicable Laws, including, but not limited to, zoning, Environmental Laws, Section 
8.51-8.70 (Storm Water Ordinance) of the Code of Ordinances of the City of Cudahy; 
(iii) implemented in accordance with the Human Resources-Local Hiring plans and (iv) 
highly detailed, including drawings and specifications, palette of colors, materials and 
finish development.

5. PHASE I.

5.1. Passage of Proposed Bill.

(a) Cobalt, at its sole cost and expense, shall obtain passage of the Proposed
Bill so that positive tax increments generated by ETID1 may be allocated to ETID2 in 
connection with the issuance of the CDA Lease Revenue Bonds-Phase II, with an 
effective date that allows the transactions contemplated hereby to be completed pursuant 
to the Preliminary Project Schedule.

(b) City and the CDA shall provide reasonable support for the passage of the 
Proposed Bill, as requested by Cobalt, as long as the City and the CDA do not incur any 
monetary obligations in connection therewith.

(c) If the Proposed Bill is not enacted into law by the end of the Wisconsin 
2010-2011 legislative session, including any time required for the Governor to sign the 
same, this Agreement shall automatically terminate without reimbursement of costs to 
any party, unless the parties, without any obligation to do so, mutually agree in writing to 
extend Phase I.  Upon such termination, the parties shall have no further obligations 
whatsoever under the Agreement.

(d) Phase I shall be deemed completed on the date that the Governor signs the
Proposed Bill.

6. PHASE II.

6.1. Obligations of City and CDA Immediately after the Completion of Phase I.  

(a) The City and the CDA shall, within sixty (60) calendar days of the timely 
completion of Phase I, schedule, or cause to be scheduled, meetings with the Joint 
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Review Board and every other governmental entity whose action or approval will be 
required to complete Phase II to provide (i) information about this Agreement, (ii) the 
role each entity will take in the process and (iii) address any concerns or issues about the 
provisions of the Agreement or the acts that each governmental entity must take and the 
timeline for such actions.  In addition, the City shall take such governmental action (as 
was directed by the Plan Commission in connection with the Plan Commission Zoning 
Approval) as may be necessary to modify the zoning ordinances to permit the Project to 
be developed on the Property while maintaining the two zoning overlays identified in 
Recital E above.

(b) The City shall submit applications, if such applications cannot be 
submitted by the CDA, prepared by Cobalt for grants and for the Midwest Disaster
Bonds, provided that such grants and the Midwest Disaster Bonds do not impose a 
material monetary risk to the City and, provided further, that the City has no obligation to 
refrain from applying for grants, Midwest Disaster Bonds or other programs for other 
projects that may compete for the same funds.

(c) The CDA shall submit applications, if legally allowed, prepared by Cobalt 
for grants and for the Midwest Disaster Bonds, provided that such grants and the 
Midwest Disaster Bonds do not impose a material monetary risk to the CDA and, 
provided further, that the CDA has no obligation to refrain from applying for grants, 
Midwest Disaster Bonds or other programs for other projects that may compete for the 
same funds

6.2. Requirement of CDA’s Approval.  If the satisfaction of any of the Pre-Conditions 
to the Phase II Closing (defined below) involves a written document of any kind (deed, Title 
Commitment, etc.), such document must be approved as to form and substance by the CDA and 
such approval by the CDA shall be provided by the CDA Chairperson.  All documents attached 
to this Agreement as an Exhibit at any time shall be deemed to have been approved by the CDA.

6.3. CDA Lease Revenue Bonds-Phase II.  

(a) Subject to the requirements described below, the CDA shall issue and sell 
CDA Lease Revenue Bonds-Phase II and contribute the Net Bond Proceeds-Phase II to 
the Project for reimbursement of Approved Costs-Phase II as part of the Phase II Closing.

(b) The CDA Lease Revenue Bonds-Phase II will be issued subject to the 
following requirements:

(i) The use of the ETID1 Excess Tax Revenues to offset the principal 
amount of the Letter of Credit-Phase II shall be implemented as follows: on an 
annual basis, the City shall determine whether there are any ETID1 Excess Tax 
Revenues remaining after paying all of ETID1’s obligations for that year existing 
prior to the Effective Date and shall accumulate those revenues and the principal 
amount of the Letter of Credit-Phase II will be reduced on a dollar-for-dollar 
basis;

(ii) The bonds will be taxable;
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(iii) Cobalt shall provide the CDA with the Letter of Credit-Phase II;

(iv) The principal amount of the bonds will be based on tax 
incremental base determined by the State of Wisconsin at the time the bonds are 
issued, minus any tax incremental base created after the date of the 2009 
determination of the tax assessment value of ETID1 arising from new 
development in ETID1 and shall take into account the amount of the LRB 
coverage and Letter of Credit-Phase II or similar reserves at the end of the bond 
term;

(v) The LRB coverage shall not be less than an average of 1.10% 
throughout the term of the bonds;

(vi) The Net Bond Proceeds-II may vary depending on the actual 
interest rate, costs of issuance and other factors but may not exceed $3,000,000 in 
any event (provided, however, that to the extent the Net Bond Proceeds-II are less 
than $3,000,000.00, such deficiency may be added to the Net Bond Proceeds-III 
as long as all other requirements of the issuance of the CDA Lease Revenue 
Bonds-Phase III, including LRB coverage and the Letter of Credit-Phase III are 
maintained);

(vii) Cobalt shall provide, at its sole cost, any enhancements required by 
the bond purchasers as pre-conditions to the purchase of the bonds;

(viii) The City shall obtain assurances reasonably acceptable to it that 
the issuance of the bonds will not materially affect the City’s bond rating; and

(ix) If Developer Bonds and/or Midwest Disaster Bonds are 
sold, then the Net Bond Proceeds-II shall be reduced on a dollar–for-dollar 
basis from the amount that could have been supported under these
provisions.

(c) An example of how the principal amount of the CDA Lease Revenue 
Bonds-Phase-II would be determined and how the principal amount of the Letter of 
Credit-Phase II would be reduced is attached hereto as Exhibit M (“CDA Lease Revenue 
Bonds-Phase II Example”).

(d) Notwithstanding the forgoing, the provisions of Section 6.3, including the 
issuance of the Letter of Credit-Phase II, are inapplicable if Phase II is funded by the 
proceeds of Developer Bonds or Midwest Disaster Bonds.

6.4. Application of the Net Bond Proceeds-II from the Sale of the CDA Lease 
Revenue Bonds-Phase II and Assignment of all Reports and Contracts.  

(a) The Net Bond Proceeds-II shall be applied only to the Approved Costs-
Phase II.
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(b) All contracts, reports or other services obtained by Cobalt in connection to 
this Project shall be made for the benefit of Cobalt, the City and the CDA and shall be 
assignable to the CDA if there is a default under this Agreement.

6.5. Obligations of the City and the CDA with Regard to the Pre-Conditions to the 
Phase II Closing and the Closing Deliverables-Phase II.  The City and the CDA shall timely 
provide such authorization, signatures and documents that are within their exclusive control to 
provide as may be reasonably required to satisfy the Pre-Conditions to the Phase II Closing 
(defined below) and to timely deliver the City Closing Deliverables-Phase II (defined below) and 
CDA Closing Deliverables-Phase II.

6.6. Obligations of Cobalt to Satisfy or Obtain Waiver of the Pre-Conditions to the
Phase II Closing.  Cobalt shall, at its sole cost and expense, either fulfill or obtain waiver of each 
of the following pre-conditions to the Phase II Closing (unless otherwise noted, all of the 
following exhibits shall be attached after the execution of this Agreement at least ____ days prior 
to the Phase II Closing) (collectively, the “Pre-Conditions to the Phase II Closing”) :

(a) Obtain executed CCR, a copy of which is attached hereto as Exhibit N
(“Executed CCR”);

(b) Obtain executed Environmental Reliance Letters, copies of which shall be 
attached hereto as Exhibit O (collectively, the “Executed Environmental Reliance 
Letters”),

(c) If the Pavelich or Lupo Parcels will be purchased at the Phase II Closing, 
then Cobalt shall obtain issuance of Private Parcel-Environmental Reports, copies of
which shall be attached hereto as Exhibit P (collectively, the “Issued Private Property-
Environmental Reports”);

(d) Obtain issuance of Marked-up Title Commitments to Cobalt-Phase II,
copies of which shall be attached hereto as Exhibit Q (collectively the “Issued Marked-
up Title Commitments-Phase II”);

(e) If any information has changed, update the Preliminary Project Schedule, 
Preliminary Project Budget and/or Conceptual Site Plan, copies of which shall be 
attached hereto as part of the original exhibits for these documents;

(f) Obtain issuance of DFI Certificates for Cobalt and the sellers of the 
Private Parcels, if any, copies of which shall be attached hereto as Exhibit R
(collectively, the “Issued DFI Certificates”);

(g) Obtain executed Property Closing Statements-Phase II, copies of which 
shall be attached hereto as Exhibit S. (collectively the “Executed Property Closing 
Statements-Phase II”);

(h) Obtain the final Cobalt Contribution Sources-Phase II, a copy of which 
shall be attached hereto as Exhibit T (”Final Cobalt Contribution Sources-Phase II”);
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(i) Obtain an executed Note-Phase II, Mortgage-Phase II and Option/Put to 
Purchase the Milwaukee Parcels,  copies of which shall be attached hereto as Exhibit U, 
Exhibit V and Exhibit W, respectively (the “Executed Note-Phase II”, “Executed 
Mortgage-Phase II” and “Executed Option/Put to Purchase the Milwaukee Parcels”,
respectively;

(j) Obtain an executed Escrow Agreement-Phase II, a copy of which shall be 
attached hereto as Exhibit X (“Executed Escrow Agreement-Phase II”);

(k) Obtain executed Instruction Letters-Phase II, copies of which shall be 
attached hereto as Exhibit Y(collectively the “Executed Instruction Letters-Phase II”);

(l) Obtain original Closing Invoices-Phase II, copies of which shall be 
attached hereto as Exhibit Z (collectively, the “Original Closing Invoices-Phase II”);

(m) Obtain original Post Closing Invoices-Phase II, copies of which shall be 
attached hereto as Exhibit AA (collectively, the “Original Post Phase II Closing 
Invoices”);

(n) If the Lupo Parcel will be purchased at the Phase II Closing, Cobalt shall 
obtain an executed purchase and sale agreement, a copy of which shall be attached as 
Exhibit BB (“Lupo PSA”);

(o) Obtain executed Pre-Remediation Contract(s), copies of which shall be 
attached hereto as Exhibit CC (collectively the “Executed Pre-Remediation Contract(s)); 

(p) Obtain executed Study Contract(s), copies of which shall be attached 
hereto as Exhibit DD (collectively the “Executed Study Contract(s)”); 

(q) Obtain executed Professional Contract(s), copies of which shall be 
attached hereto as Exhibit EE (collectively the “Executed Professional Contracts(s)”); 

(r) Obtain an executed a CDA Representative Agreement, a copy of which 
shall be attached hereto as Exhibit FF (“Executed CDA Representative Agreement”);

(s) Obtain an executed Letter of Credit Agreement-Phase II, a copy of which 
is attached hereto as Exhibit GG (“Letter of Credit Agreement-Phase II” );

(t) Obtain the issued Contractor Insurance Requirements, a copy of which 
shall be attached hereto as Exhibit HH (“Issued Contractor Insurance Requirements”)

(u) Obtain the issued Contractor Insurance Policies, copies of which shall be 
attached hereto as Exhibit II (“collectively, the “Issued Contractor Insurance Policies”);

(v) Obtained issued Contractor Insurance Certificates, copies of which shall 
be attached hereto as Exhibit JJ (collectively the “Issued Contractor Insurance 
Certificates”); 
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(w) Obtained the final Insurance Specifications, a copy of which shall be 
attached to this Agreement as Exhibit KK (“Final Insurance Specifications”); and

(x) Obtain the CDA Chairperson’s (i) written approval of all exhibits that are 
to be attached after the execution of this Agreement, (ii) written acknowledgement that 
the Pre-Conditions to the Phase II Closing have been satisfied or have been waived on or 
before _______ days before the date of the Phase II Closing.

6.7. Reasonable Efforts to Sell the CDA Lease Revenue Bonds-Phase II.  The CDA 
shall make reasonable good faith efforts to sell the CDA Lease Revenue Bonds-Phase II, within 
the requirements identified above, provided sale may not require extraordinary expense or effort.  
Notwithstanding any provision to the contrary contained herein, at any time, Cobalt may, at its 
sole option and as part of the Cobalt Contributions-Phase II, negotiate to issue and sell Developer 
Bonds or Midwest Disaster Bonds in lieu of the issuance of the CDA Lease Revenue Bonds-
Phase II.  In the event Cobalt so elects, then the Pre-Conditions to the Phase II Closing set forth 
in Sections 6.6(s) (i.e., Letter of Credit-Phase II) shall not be applicable and Cobalt’s obligation 
to deliver such Letter of Credit-Phase II pursuant to Section 6.8 (c) shall no longer be required.
Notwithstanding any other provision of this Agreement, if the CDA Lease Revenue Bonds-Phase 
II cannot be sold as provided herein, the Phase II Closing is not completed prior to the date for 
completing Phase II, and Cobalt is unable to make up the shortfall in the Cobalt Contributions-
Phase II or by issuing and selling Developer Bonds or Midwest Disaster Bonds, then this 
Agreement shall automatically terminate and the City, CDA and Cobalt shall have no further 
obligations under this Agreement, without any cost or reimbursement to any party.

6.8. Phase II Closing.

(a) The Phase II Closing shall be an escrow closing under the terms of the 
Escrow Agreement-Phase II whereby all funds and documents necessary to complete the 
Phase II Closing shall be deposited with the Escrow Agent (the “Phase II Closing”).  The 
Escrow-Phase II shall remain in force to pay all Post Closing Invoices-Phase II.  The 
Escrow Agent shall release funds and documents only pursuant to the Escrow 
Agreement-Phase II and the Instruction Letters-Phase II.

(b) After receiving the written acknowledgment that the Pre-Conditions to the 
Phase II Closing have been either satisfied or waived, Cobalt shall be responsible to (i) 
set the Phase II Closing for a mutually agreeable date, (ii) arrange for the timely delivery 
of all of the documents and funds necessary to close the Phase II Closing and (iii)
coordinate the release of all of the escrowed documents and funds pursuant to the Escrow 
Agreement-Phase II and any Instruction Letters-Phase II. 

(c) Subject to the provisions of Section 6.7 regarding the effect of using 
Developer Bonds or Midwest Disaster Bonds on the deliverables, Cobalt shall deposit, or 
cause to be deposited, the originals of the documents identified in Section 6.6, the Letter 
of Credit-Phase II, the Cobalt Contributions-Phase II and any documents necessary to 
accomplish the transfer of title of the Milwaukee Parcels and, if applicable, the Private 
Parcels with the Escrow Agent (collectively, the “Cobalt Closing Deliverables-Phase II”).
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(d) The Phase II Closing will be commenced after the deposit of the Net Bond 
Proceeds-Phase II (or in lieu thereof, the net proceeds from the sale of Developer Bonds 
or Midwest Disaster Bonds) and written confirmation from the CDA Chairperson that all 
of the other City Closing Deliverables-Phase II (defined below) and the CDA Closing 
Deliverables-Phase II (defined below) have been completed. 

6.9. City’s and CDA’s Obligations After the Cobalt Closing Deliverables-Phase II
have been Deposited into the Escrow-Phase II.  Upon the CDA Chairperson determining that all 
of the Cobalt Closing Deliverables-Phase II have been deposited into the Escrow, the City and 
the CDA shall:

(a) The City shall (i) obtain execution of the ETID1 Excess Tax 
Revenues Agreement; (ii) permit the issuance and sale of the CDA Lease 
Revenue Bonds-Phase II; (iii) transfer title to the City Parcel to the CDA; (iv) 
enter into the City Lease Agreement; (v) modify the Project Plan (as that term is 
defined under the Wisconsin Statutes) for ETID1 to become a donor ETID under 
the Environmental Statute Amendment; (vi) establish ETID2, with a program that 
permits it to accept ETID1 Excess Tax Revenues and to reimburse Approved 
Costs-Phase II and Approved Costs-Phase III; and (vii) and take such other 
action, approvals and signatures on documents as may be necessary to complete 
the Phase II Closing (collectively the “City Closing Deliverables-Phase II”).

(b) The CDA shall: (i) accept transfer of title to the City Parcel; (ii) execute
the City Lease Agreement; (iii) issue and sell the CDA Lease Revenue Bonds-Phase II 
and deposit the Net Bond Proceeds-Phase II into the Escrow; and (iv) take such other 
action, approvals and signatures on documents as may be necessary to complete the 
Phase II Closing (collectively the “CDA Closing Deliverables-Phase II”). 

6.10. Time Limit for the Phase II Closing and Automatic Termination.  The Phase II 
Closing shall be completed no later than twelve (12) months after the date the Governor signs the 
Proposed Bill, as provided under Phase I, or this Agreement shall automatically terminate 
without reimbursement of costs to any party, unless the parties, without any obligation to do so
and prior to the expiration of Phase II, the parties mutually agree in writing to extend Phase II.  
Upon the termination, the parties shall have no further obligations whatsoever under the 
Agreement.

7. PHASE III.

7.1. Requirement of CDA’s Approval.  If the satisfaction of any of the Pre-Conditions 
to the Phase III Closing (defined below) involves a written document of any kind (deed, Title 
Commitment, etc.), such document must be approved as to form and substance by the CDA and 
such approval by the CDA shall be provided by the CDA Chairperson.  All documents attached 
to this Agreement, at any time shall be deemed to have been approved by the CDA.

7.2. CDA Lease Revenue Bonds-Phase III.

(a)   Subject to the requirements described below, the CDA shall issue and 
sell CDA Lease Revenue Bonds-Phase III and contribute the Net Bond Proceeds-Phase 
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III to the Project for reimbursement of Approved Costs-Phase III as part of the Phase III
Closing.

(b) The CDA Lease Revenue Bonds-Phase III will be issued subject to the 
following requirements:

(i) The bonds will be taxable;

(ii) Cobalt shall provide the CDA with the Letter of Credit-Phase III
and the Minimum Tax Assessment Agreement;

(iii) The principal amount of the bonds will be based on the amount of 
the Minimum Tax Assessment Agreement or, if approved by the mutual 
agreement of the parties hereto, such greater amount based on projected tax 
increment to be created within ETID2 and shall take into account the amount of 
the LRB coverage and Letter of Credit-Phase III or similar reserves at the end of 
the bond term;

(iv) The LRB coverage shall not be less than an average of 1.35% 
throughout the term of the bonds; 

(v) The Net Bond Proceeds-III may vary depending on the actual 
interest rate, costs of issuance and other factors but may not exceed $3,500,000 in 
any event other than to the extent of any deficiency in the amount of Net Bond 
Proceeds-II as provided in Section 6.3(b)(vi);

(vi) Cobalt shall provide, at its sole cost, any enhancements required by 
the bond purchasers as pre-conditions to the purchase of the bonds; 

(vii) The City shall obtain assurances reasonably acceptable to it that 
the issuance of the bonds will not materially affect the City’s bond rating; and

(viii) If Developer Bonds and/or Midwest Disaster Bonds are 
sold, then the Net Bond Proceeds-III shall be reduced on a dollar-for-
dollar basis from the amount that could have been supported under these 
provisions, provided that Cobalt shall make reasonable good faith efforts 
to sell Developer’s Bonds and, if obtained, the Midwest Disaster Bonds, at 
an interest rate reasonably acceptable to Cobalt and without extraordinary 
expense.  

(c) An example of how the principal amount of the CDA Lease Revenue 
Bonds-Phase III would be determined and how the principal amount of the Letter of 
Credit-Phase III would be reduced is attached hereto as Exhibit LL (“CDA Lease 
Revenue Bonds-Phase III Example”).

(d) Notwithstanding the forgoing, the provisions of Section 7.2, including the 
issuance of the Letter of Credit-Phase III, are inapplicable if Phase III is funded by the 
proceeds of Developer Bonds or Midwest Disaster Bonds.
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7.3. Application of the Net Bond Proceeds-Phase III from the Sale of  the CDA Lease 
Revenue Bonds-Phase III and the Assignment of all Reports and Contracts.

(a) The Net Bond Proceeds-III shall be applied only to the Approved Costs-
Phase III. 

(b) All contracts, reports or other services obtained by Cobalt in connection to 
this Project shall be made for the benefit of Cobalt, the City and the CDA and shall be 
made assignable to the CDA if there is a default under this Agreement.

7.4. Obligations of the City and the CDA with Regard to the Pre-Conditions to the 
Phase III Closing and the Closing Deliverables-Phase III.  The City and the CDA shall timely 
provide such authorization, signatures and documents that are within their exclusive control to 
provide as may be reasonably required to satisfy the Pre-Conditions to the Phase III Closing 
(defined below) and to timely deliver the City Closing Deliverables-Phase III (defined below)
and CDA Closing Deliverables-Phase III.

7.5. Obligations of Cobalt to Satisfy or Obtain Waiver of the Pre-Conditions to Phase 
III Closing.  Cobalt shall, at its sole cost and expense, either fulfill or obtain waiver of each of 
the following pre-conditions to the Phase III Closing (unless otherwise noted, all of the following 
exhibits shall be attached after the execution of this Agreement at least ___ days prior to the 
Phase III Closing) (collectively, the “Pre-Conditions to the Phase III Closing”):

(a) If Cobalt delivers a written notice to the CDA that it will transfer title to 
the Milwaukee Parcels, and, if applicable, the Private Parcels so that the CDA will 
remediate Parcel II, the following documents shall be a part of the “Pre-Conditions to the 
Phase III Closing:

(i) Obtain an executed Cobalt Deed to CDA for Milwaukee and 
Private Parcels, a copy of which shall be attached hereto as Exhibit MM
(“Executed Cobalt Deed to CDA for Milwaukee and Private Parcels”);

(ii) Obtain issued Marked-up Title Commitment to CDA-Phase III, 
copies of which shall be attached hereto as Exhibit NN (collectively the “Issued 
Marked-up Title Commitment to CDA-Phase III”);

(iii) Obtain executed Property Closing Statements to CDA-Phase III, 
copies of which shall be attached hereto as Exhibit OO (collectively the 
“Executed Property Closing Statements to CDA-Phase III”);

(iv) Obtain an executed CDA Limited Warranty Deed to Cobalt, a copy 
of which shall be attached hereto as Exhibit PP (“Executed CDA Limited 
Warranty Deed to Cobalt”) (to be used only upon the completion of the 
remediation of Parcel II by the CDA);

(v) Obtain issued Marked-up Title Commitment to Cobalt-Phase III, 
copies of which shall be attached hereto as Exhibit QQ (collectively the “Issued 
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Marked-up Title Commitment to Cobalt-Phase III”) (to be used only in 
connection with the CDA Limited Warranty Deed); 

(vi) Obtain executed Property Closing Statements to Cobalt-Phase III, 
copies of which shall be attached hereto as Exhibit RR (collectively the 
“Executed Property Closing Statements to Cobalt-Phase III”) (to be used only in 
connection with the CDA Limited Warranty Deed); and

(vii) Create a request for proposals for public bid that complies with the 
requirements of Section 66.1333(5)(2) Wis. Stats, as may be amended from time 
to time, for each of the contracts with third parties that will be executed by the 
CDA in  connection with Phase III, if the amount of such contract exceeds the 
threshold stated in that statute;

(b) If Cobalt decides to remediate Parcel II, the following documents shall be 
a part of the “Pre-Conditions to the Phase III Closing:

(i) Obtain an executed Easement Agreement from the CDA, a copy of 
which shall be attached hereto as Exhibit SS (“Executed Easement Agreement”) 
(to be used only if Cobalt remediates the Property); and

(ii) Obtain an executed Option to Purchase-City Parcel, a copy of 
which shall be attached hereto as Exhibit TT (the “Executed Option to Purchase-
City Parcel”).

(c) Whether or not the CDA or Cobalt remediates Parcel II, the following 
documents shall be a part of the “Pre-Conditions to the Phase III Closing:

(i) Obtain a recordable CSM, a copy of which has been attached 
hereto as Exhibit VV (“Recordable CSM”);

(ii) Obtain the issued Pre-Remediation Contract Report(s), copies of 
which shall be attached hereto as Exhibit WW (collectively the “Issued Pre-
Remediation Contract Report(s)”);

(iii) Obtain the issued Study Contract Report(s), copies of which shall 
be attached hereto as Exhibit XX (collectively the “Issued Study Contract 
Report(s)”);

(iv) Subject to the requirements of Section 7.5(a)(vii), if applicable, 
obtain the executed Remediation Contract(s), copies of which shall be attached 
hereto as Exhibit YY (collectively the “Executed Remediation Contract(s)”);

(v) Obtain the executed Approved RAP, a copy of which shall be 
attached hereto as Exhibit ZZ (“Executed Approved RAP”); 

(vi) Obtain the approved Closure Letter Form, a copy of which shall be 
attached hereto as Exhibit AAA (“Approved Closure Letter Form”); 
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(vii) Subject to the requirements of Section 7.5(a)(vii), if applicable, 
obtain additional executed Professional Contracts to the extent required to 
complete Phase III, copies of which shall be attached to the prior exhibit for 
Executed Professional Contract(s) under Phase II and shall be deemed to be 
included in the definition of Executed Professional Contract(s);

(viii) Subject to the requirements of Section 7.5(a)(vii), if applicable, 
obtain the issued Remediation Insurance Policy, a copy of which shall be attached 
hereto as Exhibit BBB (the “Issued Remediation Insurance Policy”);

(ix) Subject to the requirements of Section 7.5(a) (vii), if applicable, 
obtain issued Additional Insurance Policy(ies) to the extent required to complete 
Phase III, copies of which shall be attached to the prior exhibit for Issued 
Additional Insurance Policy(ies) under Phase II and shall be deemed to be 
included in the definition of Issued Additional Insurance Policy(ies). 

(x) Subject to the requirements of Section 7.5(a)(vii), if applicable, to 
the extent that Infrastructure Improvements are to be installed by Cobalt, obtain
the executed Infrastructure Improvement Contract(s), copy(ies) of which shall be 
attached hereto as Exhibit CCC (“Executed Infrastructure Improvement 
Contracts”);

(xi) To the extent that additional contractors and subcontractors are 
engaged to work on the Property during Phase III, obtain issued Contractor 
Insurance Policy(ies) from each new contractor or subcontractor, copies of which 
shall be attached to the prior exhibit for Issued Contractor Insurance Policies 
under Phase II and shall be deemed to be included in the definition of Issued 
Contractor Insurance Policy(ies). 

(xii) For each new Contractor Insurance Policy(ies), obtain issued 
Contractor Insurance Certificates, copies of which shall be attached to the prior 
exhibit for Issued Contractor Insurance Certificates and shall be deemed to be 
included in the definition of Contractor Certificates of Insurance;

(xiii) Obtain approved Final Project Schedule, Final Project Budget and 
Final Development Plan, copies of which shall be attached hereto as the exhibits 
identified above for the same;

(xiv) Obtain the final Cobalt Contribution Sources-Phase III, a copy of 
which shall be attached hereto as Exhibit DDD (”Final Cobalt Contribution 
Sources-Phase III”);

(xv) Obtain the executed Minimum Tax Assessment Agreement, 
including all collateral, a copy of which shall be attached hereto as Exhibit EEE
(“Executed Minimum Tax Assessment Agreement”);
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(xvi) Obtain issuance of the Letter of Credit Agreement-Phase III, a 
copy of which is attached hereto as Exhibit FFF (“Issued Letter of Credit
Agreement-Phase III”);

(xvii) Obtain executed Escrow Agreement-Phase III, a copy of which 
shall be attached hereto as Exhibit GGG  (“Executed Escrow Agreement-Phase 
III”);

(xviii) Obtain executed Instruction Letters-Phase III, copies of which 
shall be attached hereto as Exhibit HHH (collectively the “Executed Instruction 
Letters-Phase III”);

(xix) Obtain original Closing Invoices-Phase III, copies of which shall 
be attached hereto as Exhibit III (collectively the “Original Closing Invoices-
Phase III”);

(xx) Obtain original Post Closing Invoices-Phase III, copies of which 
shall be attached as Exhibit JJJ (collectively the “Original Post Closing Invoices-
Phase III”);

(xxi) Obtain executed Note Satisfaction-Phase III, Mortgage Release-
Phase III and Option/Put Agreement to Purchase the Milwaukee Parcels-
Termination, copies of which shall be attached hereto as Exhibit KKK, Exhibit 
LLL and Exhibit MMM, respectively (the “Executed Note Satisfaction-Phase 
III”, “Executed Mortgage Release-Phase III” and “Executed Option/Put 
Agreement to Purchase the Milwaukee Parcels-Termination”, respectively); and

(xxii) Obtain the CDA Chairperson’s written acknowledgement that the 
Pre-Conditions to the Phase III Closing have either been satisfied or waived.

7.6. Reasonable Efforts to Sell the Midwest Disaster Bonds, Developer Bonds and 
CDA Lease Revenue Bonds-Phase III.  Cobalt shall make reasonable good faith efforts to sell the
Developer Bonds or Midwest Disaster Bonds in lieu of the issuance of the CDA Lease Revenue 
Bonds-Phase III, provided sale may not require extraordinary expense or effort.  In the event 
Cobalt issues and sells Developer Bonds or Midwest Disaster Bonds, then the Pre-Conditions to 
the Phase III Closing set forth in Sections 7.5(xv) and (xvi) (i.e. Executed Minimum Tax 
Assessment and Letter of Credit-Phase III) shall no longer be applicable and Cobalt’s Obligation 
to deliver the Executed Minimum Tax Assessment and Letter of Credit-Phase II pursuant to 
Section 7.7 (c) shall no longer be required. If the sale of the Developer Bonds or Midwest 
Disaster Bonds is not feasible, the CDA shall make reasonable good faith efforts to sell the CDA 
Lease Revenue Bonds-Phase III, within the requirements identified above, provided sale may not 
require extraordinary expense or effort.  Notwithstanding any other provision of this Agreement, 
if the CDA Lease Revenue Bonds-Phase III cannot be sold as provided herein, the Phase III 
Closing is not completed prior to the date for concluding the Phase II Closing and Cobalt cannot 
increase the Cobalt Contributions-Phase III to cover the shortfall, the CDA shall exercise it’s 
Option/Put to Purchase Parcel II, satisfy the Note-Phase II and release Cobalt for any of its 
obligations under Phase III.  Upon such action, the Agreement shall terminate and the City, CDA 
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and Cobalt shall have no further obligations under this Agreement, without any cost or further 
reimbursement to any party. 

7.7. Phase III Closing.

(a) The Phase III Closing shall be an escrow closing under the terms of the 
Escrow Agreement-Phase III whereby all funds necessary to complete the Phase III 
Closing shall be deposited with the Escrow Agent (the “Phase III Closing).  The Escrow-
Phase III shall remain in force to pay all Post Closing Invoices-Phase III.  The Escrow 
Agent shall release funds only pursuant to the Escrow Agreement-Phase III and the 
Instruction Letters-Phase III.

(b) After receiving the written acknowledgment that the Pre-Conditions to the 
Phase III Closing have been either satisfied or waived, Cobalt shall be responsible to (i) 
set the Phase III Closing for a mutually agreeable date, (ii) arrange for the timely delivery 
of all of the documents and funds necessary to close the Phase III Closing and (iii) 
coordinate the release of all of the escrowed documents and funds pursuant to the Escrow 
Agreement-Phase III and any Instruction Letters-Phase III.

(c) Subject to the provisions of Section 7.6 regarding the effect of using 
Developer Bonds or Midwest Disaster Bonds on the deliverables, Cobalt shall deposit, or 
cause to be deposited, the originals of the documents identified in Section 7.5 (as 
appropriate, depending on whether the CDA or Cobalt will remediate Parcel II), the 
Letter of Credit-Phase III, the Cobalt Contributions-Phase III and any additional 
documents necessary to close the real estate transactions as part of the Phase III Closing 
with the Escrow Agent (collectively the “Cobalt Closing Deliverables-Phase III”). 

(d) The Phase III Closing will be commenced after the deposit of the Net 
Bond Proceeds-Phase III and written confirmation from the CDA Chairperson that all of 
the other City Closing Deliverables-Phase III (defined below) and the CDA Closing 
Deliverables-Phase III (defined below) have been completed.

7.8. City’s and CDA’s Obligations After the Cobalt Closing Deliverables-Phase III 
have been Deposited in the Escrow-Phase III.  Upon the CDA Chairperson determining that all 
of the Cobalt Closing Deliverables-Phase III have been deposited into the Escrow, the City and 
the CDA shall:

(a) The City shall (i) permit the issuance and sale of the CDA Lease 
Revenue Bonds-Phase III and (ii) and take such other action, approvals and 
signatures on documents as may be necessary to complete the Phase III Closing 
(collectively the “City Closing Deliverables-Phase III”).

(b) The CDA shall: (i) accept the sale or purchase of the real estate 
contemplated by the Phase III Closing; (ii) modify the City Lease Agreement to include 
all of Parcel I and adjust other terms accordingly, (iii) issue and sell the CDA Lease 
Revenue Bonds-Phase III and deposit the Net Bond Proceeds-Phase III into the Escrow; 
and (iv) take such other action, approvals and signatures on documents as may be 



27

necessary to complete the Phase III Closing (collectively the “CDA Closing 
Deliverables-Phase III”).

7.9. Time Limit for the Phase III Closing and Automatic Termination.  Phase III shall 
be completed no later than sixty (60) months after the completion of Phase II, provided however, 
that the Phase III Closing must be concluded at a time that permits the completion of the 
Approved RAP (based on the Remediation Contract(s) timetable(s)) prior to the expiration of 
Phase III. If the Phase III Closing is not timely completed, the CDA shall exercise its Option/Put 
to Purchase Parcel II, satisfy the Note-Phase II and release Cobalt for any of its obligations under 
Phase III.  Upon such action, the Agreement shall terminate and the City, CDA and Cobalt shall 
have no further obligations under this Agreement, without any cost or further reimbursement to 
any party.  The requirement to pay taxes under the Minimum Tax Assessment Agreement shall 
go into effect whether or not Phase III is completed timely.   

8. Additional Obligations of Cobalt.

8.1. Cobalt’s Obligation Not to Mortgage Without the Prior Written Consent of the 
CDA.  Cobalt may not mortgage the Milwaukee Parcels prior to the Phase II Closing and may 
not mortgage Parcel I at any time. Cobalt may mortgage the Private Parcels and Parcel II only to 
the extent that such mortgage secures an obligation, the proceeds of which funded the Cobalt 
Contributions-Phase II and the Cobalt Contributions-Phase III.

8.2. Cobalt’s Obligation to Landscape Parcel I and Parcel II. Cobalt shall landscape 
the landfill on Parcel I as part of the Approved RAP and shall landscape Parcel II prior to its 
development for soil stabilization, subject to the reasonable approval of the CDA and the 
requirements of Applicable Law and the DNR.

8.3. Cobalt’s Obligations as to Records.

(a) Cobalt shall keep (and Cobalt shall require all contractor(s) and 
subcontractor(s) involved in the redevelopment of the Project to keep) accurate, full and 
complete books and accounts showing operations, transactions and financial conditions 
of their business affairs relating to all aspects of the Project and the Final Development 
Plan.  All books, accounts, and financial statements kept or prepared by or for Cobalt 
shall be in accordance with tax basis accounting principles consistently applied.  Cobalt,
contractor, subcontractor and City records and accounts shall be kept for a period of 
________ (__) years following completion of the Project and the Final Development 
Plan.

(b) During such _______ (__)-year period, CDA or City or any authorized 
representative of CDA or City shall have the right upon reasonable written notice to 
Cobalt, to examine the foregoing books, accounts and records during normal business 
hours; provided, however, that such examination shall not occur more frequently than 
once annually prior to the occurrence of an event of default hereunder.

(c) City and CDA shall use their best efforts and take all necessary or 
appropriate measures, in good faith, and subject to Wisconsin’s Open Records Laws, to 
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maintain the confidentiality of any financial or proprietary information received from 
Cobalt or its contractors or subcontractors.

(d) Cobalt shall provide the CDA and City with progress reports, in a form
and with such detail and frequency as may be reasonably satisfactory to the CDA and 
City, concerning the remediation commenced after the Phase III Closing.

9. NO JOINT VENTURE.

9.1. It is expressly understood and agreed that nothing in this Agreement shall be 
deemed to place City or CDA in the relationship of partner or joint venturer with Cobalt.

10. CONFLICT OF INTEREST.

10.1. No council member, commissioner, officer or employee of City or CDA, during 
such person’s tenure or for one (1) year thereafter, shall have any interest, direct or indirect, in 
the Project, this Agreement or the proceeds hereof.

11. ASSIGNMENT AND ASSUMPTION.

11.1. This Agreement may be assigned by Cobalt Partners, LLC; provided, however, 
that such assignment shall not relieve Cobalt Partners, LLC of any of the obligations hereunder, 
without the prior written consent of the CDA, which, notwithstanding any other term of this 
Agreement, may be withheld for any or no reason.  No assignment shall be valid unless the
assignee executes and delivers to the CDA an assignment and assumption agreement, in form 
and content satisfactory to the CDA.

12. NOTICES.

12.1. Notices.  Any notice or other communication required in connection with this 
Agreement must be in writing and must be sent:  (a) by United States certified mail, return 
receipt requested, postage prepaid; (b) by nationally recognized overnight courier guaranteeing 
next day delivery, or (c) by personal delivery, properly addressed as follows:

To City:
City of Cudahy

Attn:

To CDA:
City of Cudahy Redevelopment Authority

Attn:

COPY TO:

Attn:
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To Cobalt:
Cobalt Partners, LLC
135 Wells Street, City 200
Milwaukee, WI 53203
Attn:  James Heffernan

COPY TO:
Michael J. Dwyer
Godfrey & Kahn, S.C.
780 North Water Street
Milwaukee, WI 53202

All notices will be deemed given five (5) calendar days following deposit in the United 
States mail with respect to certified or registered letters, one (1) calendar day following deposit if 
delivered to an overnight courier guaranteeing next day delivery and on the same day if delivered 
by personal delivery.  Attorneys for each party will be authorized to give notices for each such 
party.  Any party may change its address for the service of notice by giving written notice of 
such change to the other party, in any manner above specified.

13. DEFAULT.

13.1. Default and Remedies.  If any party hereto defaults in the performance of any of 
its obligations under this Agreement, or as set forth below, then the other parties hereto shall 
have all rights and remedies available at law or in equity in connection therewith.

If any one or more of the following events occur, it is hereby defined as and declared to 
be and to constitute an event of default under and for purposes of this Agreement:

13.2. Right to Terminate the Agreement.

(a) If Cobalt fails to complete any of the Phases as required by the 
Preliminary or Final Project Schedule, the CDA may, except as may be otherwise 
provided herein, terminate this Agreement by delivering written notice of termination to 
the other parties hereto at any time after the expiration of such periods.  Cobalt shall 
transfer any Property (excluding the Private Parcels) it holds at that time to the CDA at 
no cost to the CDA.  Upon such transfer, all further obligations of the parties shall be 
terminated.  Neither of the parties shall be reimbursed for any costs or expenses incurred 
to or after the date of termination.

(b) Any party shall:

(i) Become insolvent; or

(ii) Be unable, or admit in writing its inability, to pay its debts as they 
become due; or

(iii) Make a general assignment for the benefit of creditors or to an 
agent authorized to dissolve a substantial amount of its property; or
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(iv) Become subject (either voluntarily or involuntarily) to an order for 
relief within the meaning of the bankruptcy code, and in the case of an 
involuntary action, such order is not vacated within sixty (60) days after entry; or

(v) File a petition to effect a plan or other arrangement with creditors; 
or

(vi) File an answer to a creditor’s petition, admitting the material 
allegations thereof, for dissolution, reorganization or to effect a plan or other 
arrangements with creditors; or

(vii) Apply to a court for the appointment of a receiver for any of its 
assets; or

(viii) Have a receiver appointed for any of its assets (with or without 
consent) and such receiver shall not be discharged within sixty (60) days after 
appointment; or

(ix) Otherwise become the subject of any federal or state bankruptcy or 
insolvency proceedings.

14. RESTRICTIONS ON USE AND NON-DISCRIMINATION.

14.1. Restrictions on Use and Non-Discrimination.

(a) As part of the CCRs, the development and use of Parcel II shall be 
restricted to the uses specified in the Final Development Plan, unless the CDA or its 
successors and assigns reacquires Parcel II as a result of a default hereunder; and

(b) Cobalt shall, to the extent not otherwise covered by local, state and federal 
anti-discrimination laws, not discriminate upon the basis of race, color, creed, sex, 
national origin or sexual orientation in the sale, lease, rental, use or occupancy of the
commercial, retail or office improvements constructed on Parcel II.

15. APPROVALS.

15.1. Approvals and the Negotiation of Documents.  Whenever in this Agreement (i) 
the consent or approval of any party is required or the discretion of any party may be exercised, 
such consent shall not be unreasonably withheld or delayed and any such discretion shall be 
exercised in good faith and in a commercially reasonably manner and (ii) the parties are required 
to negotiate the form and substance of a document, the parties shall negotiate in good faith and in 
a commercially reasonable manner, except, with regard to the City and CDA, as limited by 
Applicable Law and their obligations to act as independent government entities.  Cobalt 
acknowledges and agrees that the City and CDA may condition their approval of documents and 
final exhibits called for herein upon their reasonable confirmation that all Project Costs are 
included within the Final Project Budget and that the total cost of financing the Project Costs 
allocable to the City and CDA do not exceed the maximum incentives provided hereunder plus 
the Cobalt Contributions.  Whenever in this Agreement the consent or approval of City or the 
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CDA is required or the discretion of City or CDA may be exercised, the person designated by the 
resolution authorizing or approving such consent, approval or exercise of discretion shall have 
the authority to memorialize such consent, approval or exercise of discretion.  Whenever in this 
Agreement the consent or approval of Cobalt is required or the discretion of Cobalt may be 
exercised, either Scott Yauck or James Heffernan individually shall have the authority to provide 
such consent or approval or to exercise such discretion.  The City and CDA shall not disapprove 
of the Final Development Plan, Final Project Schedule and Final Budget if they are consistent 
with, or an improvement upon (in terms of increment, time, cost or the like) the Conceptual Site 
Plan, Preliminary Project Schedule and Preliminary Project Budget.

16. FORCE MAJEURE.

16.1. Force Majeure.  If any party is delayed or prevented from the performance of any 
act required by this Agreement by reason of fire, earthquake, war, terrorist act, flood, riot, 
strikes, labor disputes, judicial orders, public emergency or regulations, or other causes beyond 
the reasonable control of the party obligated to perform, performance of such act shall be 
excused for the period of such delay and the time for the performance of any such act shall be 
extended for a period equivalent to such delay.

17. BINDING EFFECT; AMENDMENT.

17.1. Binding Effect; Amendment.  This Agreement shall be binding upon and inure to 
the benefit of the parties hereto and their respective successors and assigns. This Agreement 
may only be amended or modified in a writing signed by or on behalf of all the parties hereto.

18. EXHIBITS AND RECITALS.

18.1. Exhibits and Recitals.  The various exhibits appended to this Agreement and the 
opening recitals herein are incorporated herein and for all purposes are a part of this Agreement.

19. SEVERABILITY.

19.1. Severability.  If any part of this Agreement shall be found to be invalid or 
unenforceable, such finding shall not affect the validity or enforceability of any other provisions 
hereof which can be given effect in the absence of the parts determined to be invalid or 
unenforceable.

20. GOVERNING LAW.

20.1. Governing Law.  All matters relating to the making, enforcement and 
performance of this Agreement shall be governed by the internal laws of the State of Wisconsin 
without the application of conflicts of law principles.

21. COUNTERPARTS AND FACSIMILE.

21.1. Counterparts and Facsimile.  This Agreement may be executed in any number of 
counterparts, each of which shall constitute an original and all of which shall constitute one and 
the same Agreement.  Facsimile signatures shall be accepted as originals.
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22. EXHIBITS.

22.1. True, Correct and Complete Copies.  Cobalt hereby represents that all exhibits 
attached hereto, or that will be attached hereto, are true, complete and correct copies of the 
originals.

22.2. Effect of Attaching Exhibits After Execution of the Agreement.  All the parties to 
this Agreement agree that this Agreement is enforceable even though some exhibits will be 
attached after its execution and waive any claim of unenforceability based on claim that all of the 
exhibits have not been attached at the time of execution.    The attachment of exhibits after 
execution shall be deemed an amendment to the Agreement and each future exhibit shall be 
signed and dated by each party.

.

[SIGNATURES FOLLOW ON NEXT PAGE]
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed 
and delivered as of the day and year first above written.

CITY OF CUDAHY

By:
Name:
Title:

CITY OF CUDAHY COMMUNITY 
DEVELOPMENT AUTHORITY

By:
Name:
Title:

By:
Name:
Title:

By:
Name:
Title:

COBALT PARTNERS, LLC

By:
Name:
Title:

CITY ATTORNEY’S OFFICE 
APPROVAL

Approved by:

By:
Name:
Title:
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SCHEDULE OF EXHIBITS

Exhibit A1 Legal Description of the Milwaukee Parcel

Exhibit A2 Legal Description of the County Parcel

Exhibit A3 Legal Description of the City Parcel

Exhibit A4 Legal Description of the Pavelich Parcel

Exhibit A5 Legal Description of the Lupo Parcel

Exhibit B1 Milwaukee PSA

Exhibit B2 County PSA

Exhibit B3 Pavelich PSA

Exhibit C Conceptual Site Plan and updates

Exhibit D Plan Commission Zoning Approval

Exhibit E Milwaukee Parcels-Environmental Reports

Exhibit F Environmental Statute Amendment

Exhibit G Preliminary Project Schedule and updates

Exhibit H Final Project Schedule

Exhibit I Preliminary Project Budget and updates

Exhibit J Final Project Budget

Exhibit K Preliminary Site Plan and updates

Exhibit L Final Development Plan

Exhibit M CDA Lease Revenue Bonds-Phase II Example

Exhibit N Executed CCR

Exhibit O Executed Environmental Reliance Letters

Exhibit P Issued Private Property-Environmental Reports

Exhibit Q Issued Marked-up Title Commitments-Phase II

Exhibit R Issued DFI Certificates

Exhibit S Executed Property Closing Statements-Phase II

Exhibit T Final Cobalt Contribution Sources-Phase II

Exhibit U Executed Note-Phase II

Exhibit V Executed Mortgage-Phase II

Exhibit W Executed Option/Put to Purchase the Milwaukee Parcels

Exhibit X Executed Escrow Agreement-Phase II

Exhibit Y Executed Instruction Letters-Phase II
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Exhibit Z Original Closing Invoices-Phase II

Exhibit AA Original Post Phase II Closing Invoices

Exhibit BB Lupo PSA

Exhibit CC Executed Pre-Remediation Contract(s))

Exhibit DD Executed Study Contract(s)

Exhibit EE Executed Professional Contracts(s)

Exhibit FF Executed CDA Representative Agreement

Exhibit GG Letter of Credit Agreement-Phase II

Exhibit HH Issued Contractor Insurance Requirements

Exhibit II Issued Contractor Insurance Policies

Exhibit JJ Issued Contractor Insurance Certificates

Exhibit KK Final Insurance Specifications

Exhibit LL CDA Lease Revenue Bonds-Phase III Example

Exhibit MM Executed Cobalt Deed to CDA for Milwaukee and Private Parcels

Exhibit NN Issued Marked-up Title Commitment to CDA-Phase III

Exhibit OO Executed Property Closing Statements to CDA-Phase III

Exhibit PP Executed CDA Limited Warranty Deed to Cobalt

Exhibit QQ Issued Marked-up Title Commitment to Cobalt-Phase III

Exhibit RR Executed Property Closing Statements to Cobalt-Phase III

Exhibit SS Executed Easement Agreement

Exhibit TT Executed Option to Purchase-City Parcel

Exhibit UU Deliberately Omitted

Exhibit VV Recordable CSM

Exhibit WW Issued Pre-Remediation Contract Report(s)

Exhibit XX Issued Study Contract Report(s)

Exhibit YY Executed Remediation Contract(s)

Exhibit ZZ Executed Approved RAP

Exhibit AAA Approved Closure Letter Form

Exhibit BBB Issued Remediation Insurance Policy

Exhibit CCC Executed Infrastructure Improvement Contracts

Exhibit DDD Final Cobalt Contribution Sources-Phase III

Exhibit EEE Executed Minimum Tax Assessment Agreement

Exhibit FFF Issued Letter of Credit Agreement-Phase III
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Exhibit GGG Executed Escrow Agreement-Phase III

Exhibit HHH Executed Instruction Letters-Phase III

Exhibit III Original Closing Invoices-Phase III

Exhibit JJJ Original Post Closing Invoices-Phase III

Exhibit KKK Executed Note Satisfaction-Phase III \

Exhibit LLL Executed Mortgage Release-Phase III

Exhibit MMM Executed Option/Put Agreement to Purchase the Milwaukee Parcels-
Termination
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